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NOTE 


The Author of the Smrtlchandnka divided the treatise in three . 
groups or JTdudni \iz , the Aefu^ra mdudiiig the AnhXa, the Vyavdhtra, 
and the S'rilddha The first of these \»z , the AcMra has been translated 
and issued as Vol XXVIII of this 'cues 

The Authoi has split up tlie Vyavah'ra into two parts or 
Panchhedas The present volome contains the translation of the First 
Part whtcli deals with the Piocedoral side of the VyavaMm and the 
General Rules 

The second part gives the provisions legaiding substantive rights 
ccjnmenang with the ‘Law of Debts and ending w ith the law of ‘Gambliog 
and Betting on Animals’, and the ‘ Miscellaneous Chapter’— /Vniirnain 
The next two volumes will contain the translation of the remaining 
portion of the Second Part, and also a Preface for the entire work 

The Third Book which deals with the Sriddhas will not be translated 
in Lnglish, but a Mirftthi or Hindi translation may be issued as 
circumstances may permit 

Law College, Poona' 

26th January 1948 , 


J R Ghaxfube. 
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smrti-chandrikA 


COMPOSED BY 

DEVANNA BHATTA 

Book II— ■Vyavahara-Kawta-m 

Bow to the prosperous G^nesi Bon to the prosperous Sarasv^ti 
Bow to the revered G-ui us 

There, m the VyavaharakaoJa, First section — Panchchl^edah 

To the Lord of Sarasv'tti, I offer salutation , to the Lord of the 
Goddess of n ealth to the Lord of Um^ , to the Lord of the luminaries, to 
the Lord of the Ganas, to the sages headed by Brhaspati At each step 
committing errors in spite of the existence of Pradipa and the like for the 
\iw ol wghl fea ttevs, w being expounded 

Now the Vyavaharakanda is begun 

There, first the uature of a Vyavibara »s being discussed There 1 
Brhaspati ‘ ^Iea conducting eutuely according to ( the dictates of ) 
Dbarma m the past uere free from (the guilt of doing ) haim , for 
those oveiponered ba ( the passions of ) covetousness and hatred, has been 
declaied a legal proceeding The meaning of this has been expounded 
by Narada ^ When men entirely conducted themselves according j 
to ( the dictates of ) Dhacnaa and were truthful, at that time there 
was no proceeding at law, no hatred uoi even yealons} It is when the 
Dharma viuishps flora among men that a legal proceeding has been 
declared The meaning is that among men a proceeding relating to the 
payment of debts and the like has been declared to be (a proceeding ) at 2C 
law To that effect also Kalyayana * ‘ A judicial proceeding administeiing 

1 !l<rT — Here there w B play upon the two ^vordi and 

The author says although there are ligble, and even fiashhglita ( a ) on this subject 
still something was felt to be n anting and therefore the moonlight ( ) 

2 Intr Verse I 2 

5 This de&nition of SstyayaDB centres the idea of Vyn aftarn in a proceeding 
at law For a detailed analysis of this term pyaen^ara see Note 1 on p 632 
Coll Vol II where its literal meaning and several aspects have been set out 
snuT brings this out in his comment on lb s text of thus 

. _ ™H«nt -WB, . uMiarraS w%irir fe® im 


Wlat ts Vj/at'aMml 


Ktv, wherein upon 'in infringement, the jwint is esUbhsbei with effoit, and 
thus which Ins the estiblishment of the point at issue as its basis, is called 
Vyavahara” This is the meaning The thing called Dlnrma which is 
accomplished bj truth telling nonnolence cojistancj and the like efforts, 
5 and which when infringed by causes such as aaaiice rishness and the like, 
where e g in (a case of) recovery ofadebt, foi the purpose of securing 
one’s monej, as also in cases of a contract and the like, with a view to avoid 
other Dharinas where the administration of law is made, tiieie the dispute 
smoTig men which has for its basis tlie point to be established, is called 
10 Vyaiahira" Hence also Hants \\ herein one’s property is obtained and 
similarly another’s Dliarma is aaoided according to law, that is called 
Vf/atahira ’ The meanir^ is, tlie dispute where (the right to) property is 
denied, and in the case of heretics etc , disputes regarding the infringement 
of one’s own Dharraa, also is Vyatahtra It must not be supposed that a 
1 trial like that of tlieft, \ lolence etc , would not be a Vyax ah ?ra since saj s 
YajHavalkya ' “If oneiu]ured by others m a way which is a Molation of the 
(laws of) Srartis aud usage, informs the king, that indeed becomes a (fit) 
subject for a judicial proceeding ” Kstyayana also “ If a teacher strike in 
anger a pupil without the birch and extreme pam is caused a complaint 
SO may he by the father on behalf of the pupil” Brhaspali also “ When the 
master pays wages to the avorkmen emplojed for doing a work, and if the 
workmen do not perform, tbeie a dispute starts Or, where any one does 
violence, or does not profer ft thing whidi has to be 
Pagi. 2 given, these two indeed, are occasions for a dispute , of 
25 the two the details are manifold ” Uiana also 

“Havin" m mmd a certain object, when one lays an information before the 
km" that has been declared as the cause for a trial of the eighteen Lands of 
disputes ’ Thus the meaning in substance of the teats of Y ijfiaialkja and 
others should be understood to be, that a dispute in regard to anj one of 
the eighteen mneties of topics is a judicial proceeding ( Vyaiah }ra) Hence 
also Narada^ 1 ‘ Jlecovery of debts Bailments, a Joint undertaking, Kesump 
tion of what was gii eii Non Service after acceptance of duties, >.ou-perfor 
mance of work for wages similirly also Sale without ownership, Non 
delivery after sale, I»esci«sion after pnrehase, Non performance of a con 
tract a Dispute Uelating to land likewise. Relation between Men and womcni 
Share of a Heiitage, Heinous offences Abuse Assault Ins similarly been 
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ZitusjOHs of Vyavahara 
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stated, Gambling and the Ali'celkneon"*, thus has been stated to be of 
eighteen parts ” The meaning is that a proceeding irliicli has for its sub 
3ect the Recovery of Debt or any of the eighteen topics is a judicial pro 
ceedmg (Vynia^dra) Nor should it be said that by reason of the other 
topics such as a Deposit and the like having been stated the expiessiou ^ 
eighteen u ould be contradicted , since the same Author ' saj s “ The 
further divisions of these al®o amount to a hundred and eight , by reison of 
the multifanousne«s of human transactions it is declared to ba\ e a hundred 
vaneties ’ Kalyayana also “ By reason of the eighteen titles with 
different characteristics (these) are of eight thousand" ‘With different 10 
characteristics’ 1 e ha\ing different objectives to be establi'hed By tins is 
stated in substance that judicial proceedings also are of eight thousand 
different varieties The tuo expressions ‘One bundled and eight ' ‘Eight 
thousand,’ are intended merely to demonstrate the nuraerousness , and 
thus there is no contradiction 15 

Thus m the SmThthandr ikS, the consideration of the CharatUtisbcs el Vyavabaia 


Now the DescnptioD of (be Eigfateeo Tilles-Asbtadasapada Nirupaiam 
Tlieie the Cbaraeferistics of Recovery of Deblj 

Tlie varieties, morever, some liave been pointed by Narada * hich 
debt must be paid and winch maj not be paid, by whom, where, and in go 
what way to be paid, and tlie rules of advancing and of recoveniig (loans) 
are said to make up the (title) Recovery of Dtbts For purposes 
otiier than gambling and such other censured purposes, the debts incurred 
by the father or the like must be paid For the mainteiiauce of the family 
or for a similar neces'arj puriwsea debt incurred by the father or the like <5r 
must be paid By the sons, 'on’s sons and the like (whoaie) under 
an obligation, after the period of minority, by the process of doublui" (tc 
should be jxiid all that Likewise, acceptance of a pledge and the like 
procedure for the advance of money , as also the process of the recovery 
of tlie debtssucli as by stiges, a title of law m which these are stated 
that title IS called ‘The Recovery of Debts , tlus is the meaning 

Of tilt second* title also, the Same Autbor * states the characteristics 
and the kinds ‘ hert a man entrusts any property of his own to another 


1 Idu so 


2 CL 1 1 


3 t t DaSlnwBl 


* Cli II I 



4 


HoilmmlSt PJeiJsfi tic 


in cotifiJettcc and » itJrout * siK|i(cion, it is mllecl l)j tlie learnetl a deposit— 
a ( distinct ) titU oE la\> Tliati xvhtre nlnle btmg nn Kr a stal property is 
depositttl ^\ltllont being counte<l or knonn, sliould be known ns an 
i7;>flnid/i, Asliereasit is knoiMi as 'Nthhej>a when (it is) foiintid ’ Tlie 
5 meaning w that the diiTcrencc betwten die MX nnl the Upanidh js 
connected with thccrbt.iMg counted and not countctl 

OE diL expression ‘Not Known’ the meaning has been e\pound«}d 
by Brhaspali " That which has not bctii described, is covered, is not 
measured, is not exhibited, and which is marked b) « se-d and has been 
10 made over, ( that ) lias been decUretl as Aypaivdkika ( oE an Upanidh )" 
‘Has been made over t e into another s hand So 
Pige 3* also Yajoavalkjra* “Property which being placet! in 
a box is delivered into the hinds oE another without 
being described, is called an — a deposit it should be returned i» 

lo the *amc condition” 'Box'i e some pot Eor holding the deposit, such 
as casket or the like Hence aE«o Narada* “U here money covered lu 
another object, and which without being 1 lid open IS pheed in another s 
house, tint bailment is declared as an i/pnin Mi 'Wliereit is deposited 
not characterised as above, that IS called a deposit, so says Brbaipah 
20 “Where out o£ Eear oE the King or the robbers, and also by wayoEa 
fraud against the c/(!y Was, wouey is deposited at another's house that is 
declared a Uyha deposit ’ 

Kaljajana * however, mentions an exception to tins Money made 
over for purchases, or deposited by one in a journe} , or ns a chaige or an 
25 Aw'ihla' or Ydchta*, or inone) idvancetl as a money lender, has been 
declared to be an Upanidh ' ‘Purchase', i e as a means for making 
a purchase ‘Deposited by one in a journej , heie the expression ‘one m a 
journey’, is indicativ e, by implication oE 'one about to set out on a journey’, 

‘a chaige’, i e a pledge, -dm Mitain, male over for giving to another, 

JO YdcAi/um, another s propertj such as ornaments etc brought over , ‘advan 
ced as a money lender t e made over to another for agiicultural 
aipwitenjiFoOK. 

1 3n?5Ti^ i Oh II 6a 3 Cli II 6 

4 See also YajnsFalbja II 67f2)p 87C-7J 

6 — la a deposit made by the bailee to another to be handed over to the 

origiaa) depo ilcr ( See Vilal hard p 840 11 27—30 ) 

6 iriR!T — Clothes oinamentiiLe borrowed on Uia occasion of a marriage or the 
like festivities and agreed to be returned Of Cmtaixhi im of the Itoman Law 



Partnership Oifla and thetr Resumphon 5 

fbe Deposit thus descubed ^vith jtskmds is igam of t\\o varieties 
so says Narada’ ‘That, moreover, has been declared to be of two 
varieties , having witnesses and another likewise , die return of this is m a 
sitmKr manner , there shall be proof m case of a dispute” ‘Pioot i e 
by ordeal 5 

Similarly the Third title also the chaiacteristics and varieties also 
have been pointed out by tlie Same Anlhor* * Where tradesmen or the 
like others combine together and enter upon a transaction that is known as 
a trading bj partnership — a title of law ’ Tradesmen (in) a mercantile 
transiction officiating priests, (at) a sacrifice ignculturists, (for) cultivation, 10 
gold smiths and the like, (m) a work of art, dancers etc- (for) dancing or 
the like thieves etc (Cor) thieving or the like where ( these ) combine 
together and carry on tint tiade etc, being earned on b) acombination— 
by reason of Us dens ation viz tliat with which aftei combining together, 
they stvrt up i e worktogethei — it is the title of Uw called the trading la 
by partnership this is the ineaoiug B} the expression ‘Tradesmen oi 
the like , Itself, its varieties have been indicated 

Likewise of the Fourth title also the characteristics and kinds have 
been indicated by the Same Aalhor ^ here one wishes to take back a 

thing which be has not properly bestowed it is called a Resumption of 20 
gifts a title of Liw A transfer lu which mone) which has (already) 
been paid is to be taken back oii account of the thing having been returned 
owiOotoa fault of the artisan — a transaction m which occurs the non 
deliver} of a thing gi\ eii — by this denvatiou it is Non delivery of what is 
given — atitlcofliw — thus is its litenl meaning Also without any 25 
fault of the artisan or the like where there w non resumption i e non 
reccisioii of a given thing — by this derivation non rescision of what is 
given — thus is its sen's significance 

Having thus sLited its twofold division accord ng to the htenl and 
real meanings the Aalhor* states its Cour-foW division by regard to 30 
things which may be given and may not be given, as aI«o by regard 
to their being tlie objects or the agents of the act hat may bt given, 

and wbat may not be given valid gilts anl inv vlid gifts , thus the law of 
gifts is declared ( to be ) fourfold iii judicial nflairs IVhat may be 
given’, tile thing which can bring about the completion of an uiiprohibited 35 
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6 Breach of Cottlmcl ef anxtce ffoa-paymcnl of Vfaoec 

Joiiatioii, ils ofi'osilo IS nlint iinj not bi gncn 'A valid giEt’, i t 
vvhem gift has bicn Tiliillj made, winch cannot bo taken away, while 
'an nmliil gift’ is that winch can be taken away The meaning is tint thus 
by tlicso four (varieties of) tilings which nay he given and which 
5 may not be given and valid and invalid gifts, the mode of gift", i r the 
process of gifts should be know n to be of four kinds iii judicial proceedings 
I’Aor 1* 

Similarly, of the Next title al*o the characteristics and kinds have 
been stated ' ‘ IE one who has undertaken service, does not render it 

10 It is called a Dreach of contract of service, a title of law *' The meaning 
IS that the act of nndertakmg to perform the commands of the preceptor 
etc by a pupil or the like who 13 desirous of rendering service, and its 
non performance, IS the title of law known as Nonperformance of service 
after ondcrtaking It Ey the use of the common term 'he, 'the fivefold 

lo variety of this title is evident as it is in connection with the five kinds of 
servants vii a pupil, an apprentice, a servant paid by wages, a workei 
under a contract, and a slave, and so a separate classification has not been 
oointed out by him Dy Brhaspati, however, a multifarious cl issificatioii 
has been pointed out "Of many v aneties has bem declaied, and according 
00 to the difference of caste, duties acquisition of knowledge and the payment 
' for the work, of four kinds, in each of these the difference in proof has been 
declared " The Vcdic knowledge is thecause for a pupil todoservice, artistic 
knowledge for an apprentice, and work and wages tor a lured sen ant 

Of "the Next title, tlie characteristics and kinds have been stated 
O, bv Narada' "A scries of rules stated m regard to the payment 
' and nonpayment of wages of paid servants thatis called Non pay 
meiitof wages, a title of law ' ' Of paid servants, i e of those doing 

woik tor wages, ‘of remnoemtiorf i e of the wages, senes of rules 
revardmv payment and non payment i e tor such a one should be paid 
10 tor such a one should not be paid, even it paid and to be taken back 
from a particular kind, at times a doable to be taken back a title of law 

m which such and thehkernlesbaae been slated, that by reason of it, 
derivation, vu, of wages, e of the remuneration, non payment (. e non. 

discharge or not performing m accordance w ith the agreement) is the Non 

navmem of wanes , this is the meaning By this also by reason of a 
rvriety of pomrs such as what should be given and the like this title has 
been stated to be of a mnltifanoos character. 
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In tbesnme vraj hc‘ «t'\tes about tlie Kext title “When a thing 
kept as a deposit, or the property of a stranger lost (by him), and found 
(by another), or stolen articles are sold behind hio hack — it should be known 
as a Sale by other than the owner ” “ Behind the back ’’ i e of the on nei 
So also Vyasa “ \S hen a thing which \ns borrowed (as a <7omTno<?at«m)» 5 
a deposit received for being made o\er to the original depositor, a thing 
accepted as a deposit or property which has been stolen from another, is 
sold in the absence of the owner — that shonld be known as a Sale without 
ownership’ ‘ In the absence of the owner,’ t e when the ownei is not 
near at hand 10 

In this manner should be observed the characteristics and divisions Of 
the Hext title al»o To that effect Narada * “ Where a commodity has 

been sold foi a price and is not delivered to the porchaser, it is called Non 
delivery of a sold article, a title of hw. ’ Of this, moi eover, are (different) 
kinds by regard to the commodity for nle , so the Anlhor* states the 15 
divisions “ In this world property is of two kinds, immovable and mov 
able likewise in the rules regarding sale and purch ise, all that is called a 
vendible property The rule regarding dehverj and non dehsery ot that» 
howeier, his been declared to be of SIX \ irieties by the learned (thus)* 
(what w sold) by tale, by weight, by measure, according to work accord* 20 
mg to Us beauty, and according to Us splendour ‘ By tale/ such as the 
betel nut or the like , ‘ by weight, «ucli as a^afmticla or the like , ‘ by 
measure, such as bj Ktu/ata vtc ncc and the like , ‘according to work,' 

I c b} carrjiug milking etc the horse, a buffalo or the like ‘ according 
tolMMUt), such as a prostitute etc ‘accorthngto splendour, i e lustre 25 
such as a jewel etc 

Thereafter the Author* states the chaiactenstics of the biext title 
‘ W here a purcliaser after liavrog purchased an article for a price, does not 
much apprme of It, that is termed Uescision of Purchase,’ a title of 

law ‘Does not much approve I e does not much like It after delibention «^o 

Likewise the Author* states the exposition of 

Paqf o* the Next title Tlie (general) rules settled among 

PrUnnflis Nnigamas and like others are called a com*’ 
pact iSamai/a) , Non transgression of such a compact , that is declared a 
title otU«' P ii, inch a, the K hapa«al.a.,, th, caravans 35 
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Non-performance o Compact Boundary Disputes 


ortraders Bj the n^e oE the word ‘and the like others,’ are included, 
the associations oEBrihmanas learned m the three lore's, corpontionsi 
trade guilds, peoples’ associations, of villagers, tonus etc , of tliese tlie posi. 
tion is to be determined from their settled rules t e compact , of that the 
5 non observation—! e non tiansgresstou that is the non transgression of a 
compact The non-performance of that by the inverse (method of) 
characterisation, like the meaning of the word Dar'^ the 

non transgression of a compact — a title of law , this is the meaning. 
Breach of contract is tne other name of this title, is well Inowm 
10 and so has not been stated 

The Next title also he* expounds ‘ Where the determination of 
the boundary of a water embankment or a mound disturbed by being 
broken into oi unbroken is made and the rights over fields are m dispute, 
that title IS called the Land dispute ’ Water embankment,’ t e a dam 
15 for a waterflow , ‘ a mound,’ a region determined by petty embankments, 
or a field merelj Boundary,’ t e the terminal point of a field etc 
‘ Broken into t e broken through by a furrow or the like ‘Unbroken,* 

I e the entfe place, a dispute in which the determination of the titles pf 
these in regard to the fields fciles place that dispute is a Land dispute i 
20 this IS the meaning That moreover, is of sis varieties, so says Katyayana 
“ Excess or deficiency as to a part, existence or absolute non existence (of 
the right Itself), possession uithout previous possession (by any other), 
and a boundar} , are the six causes that lead to a dispute regarding land 
The meaning of this is being stated by a detailed discussion In regard to a 
So certain portion of land admitted (by all paities) where the dispute is whether 
there is more land than thit or not, that is(a dispute) m regard to excess , 
for an assertion that a paiticular land is not yours the atisw er that so 
much land IS mine, IS in regard to le«3 nhere to an assertion that ‘in 
this hnd there is a portion of mine the reply is * no ' it is (a dispute) ‘ in 
*^0 regard to the existence , where, to an assertior ‘ here you have no share,’ 
the reply is ‘ ves, there is,’ it is (a dispute) in regard to non existence 
w'bere, to an assertion' Tny’iaiih ft was nexer 

before in your possession,’ the answer is 'there was certainly my posses 
sJon before the possession of any other’ it laa dispute in regard to ‘pos’ession 
3 ;, without pres lous possession,’ where, to an assertion, ‘this boundary 
la of my land,' the reply is, 'no, it is n dispute originating in a boundary 
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That, moreover, is of as many hinds as there aie of a boundary That 
classification states Narada^ “ One having a flag mark one marked by 
the fish, one known by a deposit, one which is undisputed, and one created 
by the king’s command, thus a boundary is known to be of five kinds ’ 
Having a flag mark,’ i e marked by a tree or the like , ' by the fish,’ 5 
i e by water, ‘ known by a deposit,’ » e containing husk etc , deposited 
after digging , ‘ One which IS undisputed’ t e which i\as created by the 
mutual agreement of the two disputants, ‘created by the king’s command,’ 
i e made under the king’s desire. 

Now by the Same Author* has been briefly made the discussion of the 10 
two Next following titles. “ Tliat title of law in which the legal rules for 
women and men alsj regarding marriage and such other relations are 
stated, IS called ‘ the Mutual relations of women and men ” ‘ "Where* a 

partition of paternal estate and the like is instituted b} the sons, it is 
called by the leained, partition of a title of law ’ In both, by the 15 
u®e of the word ‘ and the like others, itself, their multifarious variety 
has been indicated, ‘by the sons’ isindicitive by implication of the 
d iy*idas 

Of the three titles iie\t following, however, a discussion has been 
made only briefly* ‘ Whatever is done by force by persons inflamed 20 
with ( the pride of) strength IS called a Sdhasa salah means force in 
this world’ Whatever, e q taking awav by force common 
property, or the like act To that effect Yajeavalkya^ 

Paqi- 6* “When common property is forcibl} carried away 

that is called Sohasa The use of the expression 25 
( deprivation of ) ‘common property’, is indicative by implication of man- 
slaughter and the like also Hence also Brbaspali * ‘ Manslaughtei, theft, 

assault on another s wife and both species of assaults , thus, Sdkasa has 
been declared to be of five kinds Thus is the multifinousness of this 
title which 13 state! by the expression Whatever m the defining verse 3 (i 
Narada* again states three vaiieties ‘That again is declaied to be 
threefold m the S astras—viz ( Sahasa of ) the fiist, middlemost, and 
d'A dageea 'As. djifimtmn. b.aa been atated TIja dAfioj. 

tton also has been elaborated by the Same Anther* “Destroying, reviling, 

1 Also Lited in the Kitakslara aj of Narada, bat not foand in tbat Smrti 
Bee p Ilia note 

2 Ch XII I 3 Ch Xin 1 4 Cb XIV 1 
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I'iUpdm'Ajo-iltfw , tlnt'nncfu'^ 


01 oihernj'e (injoniig) fruits, root« ^r^te^ mul the liJ>e, 
or agricultoml ntonsils IS ‘lecljredto be n Sihasa of the first degree 
( Injuring ) m the 'ame wiy clotles, cnttle, fool, drink, or household 
utensils IS dechreil to be R 5 f/msn of the middlemost degree Kill ng 
j b} means of poi«on, ^ven>oii«, or the like, indecent 'is'^.iult on another 
man’s »ife and t\hate\er other (ofTciicw) eiicom|MS8ing life (may he 
mngincil ) is calletl a S ihas t of the higher degree ‘Killing’ Vt/ 

I e of \-\riou8 ( tit idA /»»<»») difiicnUies (ii/ndlm), bj means of poison 
iiul the like, /i/)i7</h) /flj the Micumiig, is Vyl/xidauntn ^ 

10 Likewise, the nature of Abuse is stated* “Abusne language 
couched m olfeusue and violent terms regarding the natne countiy, 
caste, family and so faith (of a man) are termed [biise' That language 
a\hicli insinuates an accusation agiinst one’s country ilc and which m its 
miphcitioti IS lifcefj to cause intense pain, that is (calktl) Abase’. Tint 
e\eui3oC tliree kinds sosajshe* ‘ That again is declared to be of three 
varieties according as it is ( Nt^htlmia) cruel, (A'^ht) indecent oi (r»irfl) 
shaip” He* states the cluractenstics of NiMithnra and of oilier kinds 
‘ Abuse combined with reproadies should be regaided as Ai hhura (cruel), 
couched m insulting language IS (indecent), the learned call an 

20 abuse 2 iiTrt ( sharp ) by which \ man IS chaigel with an offence causing 
e-spulsion from ca«te”, e g Tie uj)Ou joti fool, villain’ and the like harsh 
reproaches insulting, by a sign in regard to a sister 'causing degradation 
such as you are a wine drinker’ or the like bo also Kilyayaaa “When 
one attacks anothei with ( nords indicative of ) the oigaris, are marked as 
L»o bad, eitlier of facts which have or have not occurred, that language has 
l>eeii declared b) the wise as Wi /Miirn Keferring in speech m conteoi 
})tible teinis through anger to the usage of the country as well as of 
families, that has been stated by wise men as indecent The 

speech which connects one with a tjtl/ala as well as that which 
30 causes tenipei oi hatred, or which involves a degradation from caste, 
tint «peech however, has been known ns (riim)shap’ 

T5rb»spalj,'iJOwever,'here also states a threefolil 'division into first 
middling, and the last like, as in the case of Sahasas Using violent 
language m regard to another s country, town family oi the like, and 

1 sirup]/ moans Wimp desIrecbOB rj„Q Th« Author lion-owtr, gives 
the result ol that all viz the incurring of varioiu difficulties 

2 VaradaChXVl 8 Rooghnos^ofjaoguaga— Abuse 
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connecting the sime Mitli a sin withoot reference to any thing, that is 
spoVen of as the first ( kind of ) Abase Declaring a secondly ‘ offence m 
connection with a sister, or mother, is declaied as the middling ( kind of ) 
Abuse by those knowing the Slstra A statement in regard to an uneatable 
or an undrinkable thing charging one with a Mahip ttaka * , is called tlie 5 
highest kind of Abuse, piercing severely at a vital part’' ‘^Vlthout any 
thing ' 1 e without any particular thing Katyayana however, states other 
km Is of Abuse also ‘ Uttering the sound * of hum, or a cougliing sound, 
and also whatever isc<.nsured among the jwople, mimicry in act oi speech, 
that IS declared as Abuse’ 10 

Vyasa, however, states the characteristics of Assault* ‘ AtLackiu" 
with ashes or the like, and also beating with a liaiul 
Paoc 7* or the like, and encircling with an upper cloth or 
the like is declared ( to constitute ) Assault ’ 
Brhaspali also ‘Attacking with the hand, food, stone, or stick, 15 
or with ashes, mud, or siud, and also with weapons is declar<.d 
( to constitute ) Assault , on tlie limbs of another is the supplement 
To that effect also Narada * “Injury to the limbs of another witli a band , 
foot weapon or otherwise or defiling him with ashes or the like is termcil 
Assault ‘To the limbs of another’ i e movable or immovable images 20 
Danda-P ifwhiam harshness Tins titlealso has three varieties , so 
sajsthe Sam* Ailhor* Oi that also three varieties have been noted, 
as It may be small, middling, or extieme, according as it consists in 
the raising (of a lianl or weapon) or m an uuexpecteil attack 
or causing a wouiil, by regarl to its effect on articles of stmll, o 

rm Idling or superior value’ The inenimg is that by a comparitive 
appreciation of the motives bshtn I the action of the p“rpetrator, as also 
1 )} a relative viliie of the particular thing the object of the attack, the 
threefold varietj is determined as of the first, middling, or extreme kind 

It nnj be said inleed the two kinds of Punvihya* being particular 3 ^, 
varieties of S^hnm, their statement under different 
Av Du-irtnos tides is improper True, what is done bj force 

iieing tlie peculiar cliaractenstic of Sihasi, what more 

1 For mars — Sc« Yajliralkrs in tai-SI* StnnaCh XI oolcc 
piges l" 0 l-ltll 

2 For armri— ‘l'< ^»jSar»Ikya III 2 « 7 - 55 a Meon XI Colli. n 
Ugei 1C83-1700 

3 — Kum 5 — i*»nen» ing foaiul or « soneJ conrejing 
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^haaa and T^fl 


over IS done under deceit, IS certninlv the subjectoEa different title, as the 
element o£ a S&hasa is absent So, moreover, has been stated bj the 
Same Author . ^ ** Here, theft is a vanety of it the particular difference, how 
ever, is stated there Sdha^ta is a wrong ( by reason ) of an attack, while the 
5 offence of theft is by (reason of) deceit ’ ‘Wrong,’ t e injury That is SdJtasa 
when the depuration of property is by foice , while when the deprivation 
of propel ty is done by (resort to) deceit, it is theft , this is the meaning 
Indeed, by this, the varieties of theft have been stated, and 
not of force or harshness True When the varieties 
10 AttOTHfR of tliat which has not been separitely mentioned, 
Objection have been stated the varieties of that which has 
been separately mentioned Iiappen much more to 
be noticed , and thus of the theft only have been stated , thus there is no 
contradiction Therefore, the statement under a different title is also pro 
15 per only Hence also the SangrahakSra “ Alanslaugliter and the like 
offences if perpetrated with violence, are called Sthasis otherwise again 
undei their appropriate titles Otherwise again t, e if perpetrated 
without force, then ‘ under then appropriate titles,’ i e under the titles of 
Theft Adultery with women Abuse, Assault , this is the meaning 
20 Indeed, then in tins manner Theft and Adalteiy with women should 
also be marked out (sepaiately) from — True, hence also m the 

te'^t ‘ Theft and Adultery with women also' Ime been intended as 
separate by Mami * By Niraia however by leason of the fact that these 
two are o-enerally caused by deceit, and the difference of title is clear, the 
25 inclusion of Slhasa has generally been made m the objective stage In 
re<^rd to the two kinds of (harshness) Ay u however, these being 
generally committed by (the use of) force til’ difference of a title is not 
clear, and so a sepaiate mention has been made, thus everything is 
unobjectionable 

30 After having stated that theft IS different from Sdhasa, its threefoll 

div ision also has been stateii bj Naratla * “ That also 

Pa( f S* lias been stated by the wise to be of tlirte varieties by 
regard to the thing acconling ns the thing stolen is of 
inferior, of ini Idling or of supenor value ' Of inferior value and the other 
35 artrles also have b’en indicatctl by him too ‘ rarthtnnare, a seat, a 
couch, bone, woov^l leather, grass, an I th- hwe Kgnminous gram, and] 
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pared food, these are instances of articles of small %aliie Clothes other 
than those made of sdh and ULcwise cattle otlwr than cows, nivd metals 
other than gold, are articles of mi Idling valne, as also are rice and barley 
Gold, jewels, a silken cloth, a woman, a man, a cow an eleplunt and a 
horse, and property belonging to a God, a Drlfimam or a king must be 5 
understood to be articles of superior a-ilue The fraudulent depruatiou 
of these bj various means from persons who are asleep, insane or mtoxi 
cited, tht wi'e call theft ” ‘ Leguminous gmn ' t e covered bj a sheath, 
suclns tlie black or green kidney bean or the like ‘made of silk * i e made 
of) arn produced from the slieatb of a worm 10 

Of Adulter} with women however B baspati lias stated three 
van tics “ Intercourse witli women having a sinful o'lgin, know to be 
of thrue varieties , the two caused by force or fraud while the third, tlieone 
resulting from passion* Adulter), » e the intercotir«e of n man witli 
another’s wife So also Nirada ‘ ‘ \\ ith the wife of anotlicr at an odd 15 

lime and at an odd place a man s sitting together, conversation or imlulg 
iiig in mirth are rtspe tivel) the three kinds of Adulter)" Brbaspali 
states the characteristics of the three vanelics mentioned by himself , 

* Wliat IS done wall one unwilling or insine, violent or intovicatod, as 
also with one talking in secret but wlnt is done by fore. II iving deceit* ofl 
full) brought home or by ottering wme or the result of operation, sexual 
intercourse made with her, is known to b" one made with frau I. B) 
mutual cxclungc of love glances orbv the settling of a mailter\attt wlut 
IS done out of a passion for b*aut) ormoiiev tliat *houl 1 be known to he 
one «uiuse^l b) pas<ion The result of operation « r causuig mluce* t,* 
iiicntb) an operation* 

1 ikcwise tlie Same Aolbor mentions a ibrecfol 1 varici) h) regard to 
the tirat intdlling an I «iij»er»o- ijnaht) alsj * ta'tuig sidelong glance* 
mirth, sending a inatd servant hkc»ei«e die touch of onuTnents and clothes 
ii known as the lirst larict) of Adulter) Sen hug perfume*, tloners, in ’() 
cen«e and sweet v nn li an \ clollics an I earn ers-Uion m seivit, is known as 
the Idullcrv of a nii I fjtng nature ^cltIflg on one Iwvl as nbo spirtin ' 

V.i*jing einbricing, this is dechirel as ih- huhest kinl of A hihcr) b) 
tho*c knowing the /*/r i Vyis* ab » 'A luUen *houl 1 know n to 
Iw of three kinds, the lowrs*, the nudUeino**, anl the hi_l ejt (xuirersa u* 

uonwuli auoMicrs wifeman iinpnjj»er place or at an ifnpro{>er time or ** 

1 ta xn r; ^ 
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0 inihltng and B Uinq on ami’ials 


in a solitary pUce throwing sidelong gUnccs at each other, and (indulging 
in) laugh IS known as the primary Lin I of adulter) Sending perfumes and 
doners, odours ornaments, clothes am! cau'ing allurement b) food an! 
drink, is known as the middling sanet) of a Inlter) Sleeping and sitting 
j m a solitnr) place in mutual contact as also pulling each other’s 
hair IS knoan as the highest(stageof)adulter)' ’ * In a solitary place ’ 1 1 
in prnate ‘By pulling each other’s Imr i ( sportmgby pulling each other’s 
inir Kalyayana al«o mentions the \anettes of ndtiUerv ‘ I ngagtd in open 
tions through i m°ssengtr, remaining together at untimely hours and 
10 improper places catching hold of the neckcloth in rtgird to the ear, 
nose, face >S.c silting together and eating at one place thus adulteiy lias 
been dechred to be of nine aarieties’ ‘Cloth’ i e tlie 
pAor 9* end of the cloth So also ‘ If one holds convert!* 
tion aiith another s wife at a holy place, m a forest 
Ij or lu a bouse even as also at a conflaence of ri\ers, such a one may be 
chargel with a lulter) ’ ‘Confluence i t united flow Also ‘Sporting 
in ( the form of ) obligations , touch of the ornaments and clothes, as also 
sitting together on a cot, all (tint) is declared as adultery ‘Sporting 
in obligstiou ’ I t pretending to do se-i ice such as by offering beetle or 
*)() the like ‘sport , i <■ jest Also ‘One who contacts a woman at an 
improper part as also one who h^ars np when contacted by mutual 
consent, that all has been declaied to b» adulterj ‘Improper par*^ , sa"li 
as the breast and the like parts Naradi' also Vlsowhenoie oitches 
in the lianl the bi ud or the enls of a do h oi sa^S ‘stop stop, all lint 
Oj has been declaied to be adultery 

Likewise the Same Author * states tbe characteristics and \ari<.tiLS 
of Gambling and Betting on aimnals ‘ D shonest gambling witli 
dice, small slices of leather, little stones of ivory or like others 
and also b“ttiDg on birl«, form a title of law called Gambling an I 
. 30 Betting on Animals BraVma is a small piece of leather Bj the 
etpression ‘or like others art included cowrie shells Playing 

Tjreiaftilftd-h.^ a bet ‘didionestl^ » f made in a crookeil. waa^ 

IS called ‘gambling Similarly, witb the ‘birds t e with cocks and the 
like winged animals playing with a bet is callel B tting on Animals 
The meaning is, that the»e two together make up the single title 
‘Gambling and Betting on Animals The use of birds la indicate e by 
inclusion of animals Hence also Manu® Tint which is done b} 
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( me'ins oE ) maninrite ( tbmga ) is called m this world, Gimbljog , when 
animate beings ire used, tbit should be known as Betting on Animals' 
Brhaspali also “Birds rams bulls and the like when caught up and 
attack each other under a bet made before, that they cdl ‘Betting on 
Amraals’ 5 

Of the Miscellaneous Cases the characteristics and kmds have been 
stated by Narada' ‘ Title under the head of miscellaneous (cases) are to be 
known as ti ansactions depending on the king ,sacli as trinsictions iindei 
the Kings commandments as also obedience towaids his injunctions 
Grints of towns tin, divisions of the constituent elements of a state, the 10 
laws applicable to the Ptkh'inh'^y Natganias, Sreus'vciA Gams, as al«o 
their opposites Likewise disputes between Eathec aud son, transgression 
oE penances deprivation of donations accepted and also the indignity 
caused to members of the Oiders The evil consequences o£ a commi\ture 
oE the inr/ifls, and the rules regulating then means o£ subsistence and 15 
wbatevei has not been noticed in the preceding titles all that shall be 
(included) under the Miscellaneous Title \\ bate\ ei has to be determined 
upon by the luiio taking upon himself tlie position of a defendent such 
as transgression of his own commands and avhat, moieover lias not 
been stated before m titles such as Recovery of Debts and the like all 20 
that IS called the Miscellaneous Title this is the meaning 

Brhaspali’ Usurj, Deposits Invalid 5^ fts Trading m joint imler 
tikings also Non payment of wages Non perfoimanc** of service Land 
Dispute Sile without ownership Res ision of Sile and Purchase Tniis 
gression oE a compact likewise Coimectioi between men and women 
Theft also share of Inheritincc and Gambling with dice Tliese titles 
arising from money trinsactions aie however fourteen ire again sjiltt 
fuither into numerous subdivisions The two kmds of assaults 

murder also and adultery witli another mans wife likewise these four 
titles originate in injury — so says Briiaspati Bv regard to the lowest 
imddlemost, an 1 hijjbest nature are split further on separately Of these 
the particular chaiactenstics of the four have been "tatel m respective 
Older These eijjhteen titles of law have been stated in the b is/rn Those 
wiioknow the origin of all these disputes the<e are the persona ( ht ) to 
mvestigate (them) ’ ^ 

Thus in the SmtlichaTidn ka tbe discussion of the Eighteen titles 
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Dtier^Ues of Judtacd Procccdtnqt 


Now begin tlic Diversities of Judicial Proceedings under the Smrtis 
— SiRfli Vyava&ara fchedSI^. 

Vaoi. 10* 

Tlje muUifivriouaness of Jndicial iiroceedings lias been stated as 
5 (arising) by regard to tbeir nitnre and the subject matter involve<l 
Non, of tlie < 11110 , the ^arleties arc being discussed by regard to tlic (exist- 
ence of) nagor and tlie like. There YijSavalkya’ : “ If a dispute is accom 
pinied by a nagoi**, tlien the defeated party should be made to pay." 
‘If I am defeated} so much shall be pild by me to the king’ thus 
10 out of arrogance money agrec<l to be paid is called 'irager' (pniin). Accom* 
pinicd with that is one 'accompanied by wager.* By the use of the word 
‘it,’ (that), is meant one n ithout a wager also 

TJius a Judicial Proce«hngor is of two kinds 

So also has been stated by Narada; * “That nitli a wager, and 
IS (the other) without a wager; U should be known to be of two kinds; the one 
with a wager with an addition, where there is a stale before the writing". 
Where in a judicial proceeding, before the plaint is reduced to writing’ 
out of arrogance a 8t tie is hid by both or by one of the disputants in 
an additional amount, that proceeding is with a wager; this is the 
20 meaning. 

Similarly, other \arieties also have been stated by the Same Author M 
“Tliat (t.e. Vi/aioh'i a) Ints been declared to have four feet, four bases, and 
^ four means’ ; is declared to affect • four, reaches four,’ and has four * func- 
tions Having eight Aftgas (or members) ’ , of eighteen titles, and Imnd- 
25 red branches likewise also ; has three ” sources of origin, two ** pleas, two 

I 011 II 18 2 Tbis u •imilar lo the ‘Wager ol the Bomau Law. 

i U in addition to the amount in diaputo Cp. Conletltd end kt partt 
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openings ‘ and two issues * . “ The Same Author * himself expounds these 
\arieties ‘‘ Dharma,* a judicial tml, evidence, and the Rojal edict? 
(thus) this 3 udicial proceeding has four feet, each succeeding supeisedes 
the one preceding ’ 

Indeed, the Phint, the Answer, the Evidence, and the Decision are the o 
(four) parts of a judicial proceeding, and not Dkarma etc ^Vhy (tlienj 
lias it thus been stated ? The reply is this The part of a decision is of 
four varieties according as it is based on Dharma and the like There, that 
according to which a particular decision is given, that is indicated by that 
•word Therefoie the description as of four parts, by a reference to 10 
Dharmaeic is proper also So also Brhajpati “ By D/tarmn, by a judi- 
cial trial, by evidence, and by the Royal edict by these four means i deci- 
sion has been stated (to be reached) on a doubtful poiut ’ 

Of the four kinds of decisions also, Kaiyayana states the character! 
sties * Where the wrong doer is midc answerable for the ict, 15 
and the owner of property secures his rights, such a proceeding is accord- 
ing to Dtormn only ” Wrong, such as klling etc ‘ Act,’ wrong doing 
“Whatever smrU rules have been published by the D^nrnw-operatois 
for the purpose of deciding proceedings, these indeed are known as T’yaia- 
h tni ' Tlie meaning is that rt/aiuAurd is a decision reached m accordance 20 
with legal pnnciples and m conformity with the plaint answer etc 
‘ NYhatever is practised bv one whether it be according to Dharma, or not 
according to DharmOy (but) always m conformity with the usage of the 
country, that indeed is Cd«n{m (custom) 1 he meaning is that a 
decision following that is also smiilarlj declared c ^ 

‘ Without being in conflict with the principles of justice, as also 
Mitlitbe observances of tbe country, that law which the king maj 
promulgate that Rojal edict is according to law This is the meaning 
of this A decision which has been reached by the king's mind onlj, 

(but) which IS not opposed to any other (source of) autbonty is called the go 
Royal edict 

Here, of each kind Brbaspati states two further \ arieties “Each one has 
been declared to be of two varieties by the wi«e by reason of a difference m 

1 f u iW'TTich » Mtr 28 

2 — ^«ircT5>rr?TTrisif^ 

3 Intr 10. 

4 Tba (tme Antlior eiploiDS tbeia tbaa { 
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tbe mode oE proof’* The twofold chanct^'r also has been pointed 
out by tbe Same “ Where, after carefully considering the point at 
issue, it 18 deUbented upon skilfully, and Ins been tested by (statements on) 
oaths, that has been declared to be a decision according 
5 Pagi 11* to Dharma A\hercthe defendaut admits, such a deci 
<ion IS legal , or tbit whicli has been properly tested by 
ordeals , such a one has been declared to be the second ” The meaning is, 
that 11 liat has been made along with t r in accordance with principles is tbe 
first kind of decision called legal ithout recourse to the principles that 
10 which IS declared upon an admission of the claim in the answer, or is tested 
by ordeals, such is the second ‘ Where a decision has been reached by 
regard to the means of proof a chicanerous ansa er being regarded as * no 
answer,' that is declared as the second " The proof here contemplated is 
human testimony, that whid) is decided by meins of an ordeal being 
15 regarded as coming nithin a Dharina categO"y. What is decided by 
inference is called ClarUra, in accordance with the state of the country, is 
the second kind declared by tbe adepts in the Sistra ’ ‘'Inference’ t e, 
based upon a sign sucii as a bormiig faggot m the hand and the like 
“That decision, however, which 13 devoid of proof such a one is called 
20 the Royal edict , so another is stated to be by reason of Us being 
unopposed to $^tira ” 

The meamng of the expression devoid of proof * has been explained 
by Vy«a A document witnesses, and possession, thus proof has been 
stated to be of three kinds ID the smrlis Tbe wise regard inference, as 
*>5 well as logical deduction as tlie cause Tlie usage of a country established 
in tbe past is called chantra Truth bdance etc m support of the point 
at issue are known as oaths In the absence of these, the wise regaid the 
king s command as a decision ’ 

Indeed if it be so, then the text of NSrada, viz * the ea"h succeeding 
supereedes the one preceding becomes inconsistent as a decision based on 
principles being par exceSenc^ the best, the one preceding would supersede 
the one following, and by reason of the text of Yajaavalkya ‘ “ After 

discaruing aiY arcunrveinluir Ahf iuig'siluuilx'dbiai.dfalvpuatii' •icwnttlug'dr 
the actual facts ’ The answer is , true, such is the general rule but in 
some matters the one following does certainly supersede the one preced 
^ m " , it is m regard to that is this text of Narada Thus for example, 
where by a particular member of the Kshatriya or other varna, has been 
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committed the offence of contacting or the like in regard to the wife of the 
king or the like and having done it anch a one gives a denial through 
fear of life and witnesses also are ated , these too when questioned by the 
king intending that tins man may not be punished with death make a false 
statement that ‘ this man did not do the act, then one who has committed 5 
an offence has not been fixed with it, the Dharma is contradicted by 
Vt/ninMra , but such supersessioi of Dharma is proper also as a false 
St teirent by witnesses has been permitted by the role’ ^ \S here men of 
the (four) orders are to suffer capital punishment 

Where, moreover, a certain person such as a cowherd or the like 10 
is charged by some one that he has had sevual intercourse with another 
man s wife and that there are witnesses, and he replie'*, ‘ this statement of 
the witnesses 13 true still also I am not punishable as I have done this on 
the strength of or usage and this has been entered by the king m 

the book then Vyaiah^ra is superseded hy chantra, m the punishment 
which was due under a Vyaiakha (a rule of the )aw ) has been negatived 
by usage ( chanira ) 

Moreover, the supersession by chantra or usage here is proper 
also vide the text A. dealing between the members of a village cowpen> 
town guild caravan or an army, should be decided by regara to usage, so 20- 
says Brhaspati 

Usage or c/ aw/ra also is at times superseded by the Royal edict , 
where there is usage that no kings officer shall enter into the inner 
apartment o£ a family house and thereafter it became known to the 
king that a certain criminal had entered a house and then a certain 2o 
officer of the king was ordered that after entering the house that accused 
should be biought, on such an occasion the usage even is superseded by the 
kings command as restraining the guilty being a necessary duty the 
king 8 command has greater force than usage 

Bearing m mind a 8 ab 3 ect of this tyjie it has beau stated by 30 
Brhasqati. also Wheie hy placing reliance on sJs/ra merely a. deciai/m. 

IS made that should be known to b** a j id cial proceeding by that also 
the Dharma js developed* By (regard to) the 
Page 12* condition of the couutcy by mfereuce in conformity 

with the iS yama rules also, where a decision is 35 
reached there the legal rule is superseded Setting aside the prevailing 

1 Y»jn»TaJky» II 83 (1) CoJlectioB p 888 

2 'Htot I mother reading 11 is » # enperieded hr it 



Thelamsexj^ned 


io 

custom where a king makes a decision with any authority, that is the 
king’s cornrnand , by that usage is superseded ' 

The subject under discussion zs now being discussed By way of ex* 
plaining the expression ‘ four bases he^ sajs: “There on truth is based 

5 Dharma while a judicial proceeding (rests) on (the statements oO the nit 
nesses, Charitra on declarations * reducea to n nting and on the command 
oE the king an edict The mention of witnesses is indicative by impU* 
cation of Dharma S dstra^ as also of the means of proof, other than the 
oideals ‘Declarations reducetl to writing i e a document He slates* the 
10 four means ‘ Because the tew means of conciliation and the rest are 
adopted it is said to have four means *’ The import is that an agreement 
miy be reached between the contending parties bj means of conciliation 
and the like wajs The Author* states the benefit to the four ‘Because 
jt protects the four ordersv therefore jt)sa3;d to benefit /oar" The ase 
15 of the word ‘orders ’ (Wcmos), is intended to indicate the four lurnus 
also The Author * states bow it reaches four Because it alTects cn 
minals witnesses the court assessors, and the king also to the extent of a 
quarter each, therefore It 13 said to reach four ’ TbeAolbor* slates bow it 
produces four results “ Because it bnngi about these four, \u {.Dharma) 
20 justice nealth renown and esteem among tlie people therefore it is de 
dared to produce four results ‘Because it brings about these four, viz 
(DAumu) justice, nealth, renown and esteem among the people ’» e regartl 
of the people The Aolhor ’ states the eight members or An^as ‘Because 
It consists of the King, together with his olficer, the assessors of the Court, 
2 g Sastra the accountant and the scribe, gold fire, and water thereEorc it 
13 said to have eiglit members Tlie use of these moreoier, we will 
point out further on The exposition of the eighteen titles and hundred 
branches alrealj made m the former section, may be followed here 

TlieAulhor* states the three efficient causes “Because it proceeds 
30 from carnal desire wrath or greed therefore it is said to lui e three dilTercnt 
causes , these are the three sources of disputes of law ’ i r in all cases 
according to the exigencies The Author ’ states the two modes of plaint 
‘ It IS said to liave two modes of plaint, because a plimt may be either 
founded on suspicion or on fact-’ Here also He * gives an example t ‘ On 
1 ^ \»r»da Intr 11 In UiU tell hsj been itaW a progrtitire 

apjireciaUon of Ui« rslallre for o of lie ievernl meaoi of proof Admlmona b\ partU* 
witneiiM docamseta and Ilojal edict* M Atahiyt 
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suspicion, by reason oi conUct witb. bid people, Mid on fact at the sight 
of the stolen article ’ On account of association with rogues, thieves 
and the like bad people a suspicion of theft may occur even m regard to 
a good man The sight of the stolen article br tbe like or the tracing of a 
mark of a poition of the stolen thing or actual sight Association with 5 
the bad IS (stated) only as an example Even of the good people though 
iich, by reason of the association a doubt is likely to ai ise as to a deposit 
Theiefore this IS not tbe definition of a complaint based on suspicion. 

The Author * states the two openings — Because it is based on the 
statements of the two litigants theiefore It IS said to have two openings iQ 
Of these, the first complaint is called the plaint and the declaration of 
tbe opponent, the Answer’ i e in the dispute Opening « e the desire for 
the commencement of the suit 

Iho Author* mentions the two issues ‘ Because jt may be founded 

either on truth or an erroi therefore it is said to 15 
Page have two issues Truth is what rests on true facts 

hrror IS what rests on a mistake of facts Hanta also 
mentions some varieties Having one basis arising from two, resting 
on tivo and having two results likewise ' KSlyayaaa, howevei 

expounds these : ‘The origin of the point to be established what has go 
been stated by the plaintiff non delivery of what is due to be given and 
injury are the two stai ting causes The DknrmasAsira and the Ar(ha 
5 have been declared to be two shoulders and success as well as 

failure have been declared to be tbe two fruits ‘Failure’, i e 
defeit 2 - 

Likewise, another division even has been pointed by the Same Author 
also ‘ The first complaint the answer the deliberation and the adducing of 

proof thus It has been declared to be having four feet ’ Prnty&laUtam 

‘the deliberation’ After the acceptance of tbe Answer (of the Defendant) 
the deliberation and decision of the Qiief Judge and others, as to who of 39 
tbe two contending di«iputant3 should have ‘the right to begin his evidence 
Kny% ‘proof’ documents and such other evidence the adducing of that 
is the portion ‘relating to proof By reason of the point m dispute 
becoming the concluding portion of the proceeding, the parts reIatin<»to the 
deliberation and the pioof also are the judicial proceeding and therefore 35 
has It been stated that it has been declared ‘ to have four feet’ 
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Hence also by the Sangrahakara the concluding portion also has been cha* 
racterised as a ‘Judicial proceeding* *in cases o£ disputes among men for 
their mutual interests, tne adjudication of a just claim upon the statements 
IS called a judicial proceeding” Some say that the deliberation is that 
5 portion ( of the proceeding) which consists of the e-sbibition of the 
lesult decisive of the success or defeat which removes all doubts about 
time or illusory evidence In their opinion it is only the number of the 
feet tint is comprehended and not the order, as the part containing the 
deliberation falls to be the last 

10 As to Vihat has been stated by Yajnavalkya' “If it (the proof) 
succeed, he obtains success , if otherwise, the reverse* , there also, by the 
word ‘success’ is indicated the dehbeMtive part resulting in success, and 
not ui the form of success or defeat, as that exists even in an answer of 
admission (of the claim ), and as there would be the possibility of a 
15 contradiction with the text, ‘ OC two feet m (cases of) admissions 
Therefore the te\t of Vijavaffeya has the sime import as that of 
Katyayana 

Others, moreover, describe this text as having the same import as the 
test “ On account of the phint, the answer, the proof, the point to be 
20 established , by the esLablishment of these in order, as it is cast m tour 
parts, It 18 described as hiving four feet ” In an answer of ‘ admission ’ 
however, no means of pi-oof being indicated, and the point m the plaint 
not being necessitated to be established, there is no part contaitimg the 
point to be established, and the estiblishmcnt, and thus there is no con* 
25 tndiction wuli the text *of two parts m cases of admission ’ In this point 
of view, the order of the parts also has been pointed out in another Smrli 
“ There, the jiart containing the plaint is the first the second is the ans 
wer likewise, the part containing the proof IS the other, and the fourth 
Ins been declared to be the decision.” 

:Q Thus in the Smrtichaodnki the Diviiiaas of Vyavahira 

■^Dw ihie Oxu-lwwt 

There Bfhaspali “A judicial proceehng, although one, has been 
declared to be of numerous varieties by the wise , of that, the deciding 
15 authontj is the king, as aho a very learned Brihmana ” 

Paoe 14* Brflhmatia, known as tlie PrAdimlha — the chief Judge 

So says the Same Author • J‘In a contested cause, he asks questions, and 
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cross q^uestions likewise, speaks suavely, and at first, and therefore is called 
a /Vdrfnudta’ The meaning is, that he puts qii estions to the applicant and 
the respondent, therefore he is iVd/ , and he declares the decision and with 
particulansation, so IS Vtvdka the designation so is literal. By Narada 
also, while elaborating \ersatility m a Br\bmana, this designation has 5 

been pointed by another method “ One who is thoroughly a ersed m the 
eighteen titles of law, and who knows the eight thousand divisions of these 
who IS an expert in the science of politics and the like, and is a devoted 
student of Ilevelations * and the rules of tradition, h* nlio examines 
the (rules of) law relevant to the point in dispute, and comes to a deli 10 
berated decision on the point under consideration, is therefore called 
Prddva&ka " Thus by both methods al«o t e bv the literal and tradv- 
tidnafiuterpietations, the result as a fact also has come to be stated 
Moreoaer, It has been stited directly by Narada* ‘ As an experienced 
surgeon extracts a dart by means of surgical instruments, even so the 15 
chief justice must extract the dart (of injury) from the lawsuit' 

A Brdhmana also ’ i a this expression the word ‘also’ is indicative 
of inclusion of other judges also Hence also Manu ' ‘ In these places, 

of men carrying on a dispute intensively by resoiting to eternal rules of 
law they should make the decisions of these ’ * In these places t e under 20 
the eighteen titles Kilyayana also ‘ A king attains heiven, who investi 
gates disputes according to law, with the help of the Chief Judge, the 
minister*, the religious preceptor the Brthmanas and tlie councillors” 

The Chief Judge,* having the qualities as stated before One carrymo' 
on with hicn, is one ‘ with the Chief Judge In this manner in exprer ^0 
sions ‘ with the ministers ’ and the compounds should be expounded m 
accordance with the iiumbei which will be mentioned hereafter 

Of a minister moreover, the chamcteiistics have been mentioned by 
Vyasa ‘ One should install a twice bom man as a minister, who knows the 
import of all the S'dsrrns, is free from greed is expected to speak justly 
naaoWaVt o/Awikw, viA dnawwiaii vn wrAitmed heredity ' 

1 sns + foVT? — He interrogates, WTestigates mod decides 

3 a' Mty aaTliwr -gf^— Wbnt is heard ^ the Vedas the Bevelstions l^i^-What 
18 remembered — tbe Tradition 3 InVr IlL 16 4 gj, g 

£> avni ami-aear and TV-ftisft — One who as in constant altendaoce upon 
rettmsition In the popnUr usage, he u one of tbe eight ministers, comcosiHp iv.** 
Cabinet of Ministers ^ ® 
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Although the word Vtpra wig already used, the mention again of the 
word ‘ twice born Js with the object o£ indicating that uhea a 1 ipra 
possessed o£ the aforestited characteristics cannot be found a h.shatriya, or a 
\aisja possessed of these chanctenstics may be installed but not a 'ftdra 
3 Since 'ajs the Same Author “Leaving aside the twice born, one uho 
investigates causes along with tlie Tr /'i/as of such a oiw, the nation be 
conies agitated and Ins power and treasury also become e\tinct * A 
minister , in this, the singular number is only indicative as it is in regard 
to the point under consideration since m the text together with 
10 Jnmisteis and expeneijced councillois preseiving a dignifaed lippeirance 
sliould he enter the Council Hall of Hanu a rule baling been laid down 
ill regaid to the entering into the assembly with manj councillors the 
special mention in the expression ‘experienced councillors, is iiith the 
object of demonstntmg that by iea«on of their lersuihty in the rules use 
15 ful for the matteis to be disposed of there is use for these here 

Similarly iniegardtotheBilhmanialso apluralitj hasbeenmeutioiiel 
by the SameAutbor* in tbe first bi)f ‘ A ling desirous of investigating 
law suits, along with Brvbmanas” ‘ Along with Brahmanas, » e with the 
learned is the implication So also YajCIavalkya’ “ A king should admuu 
20 ster justice along n uh learned Br ihmanas Although of these m regard to 
learning and the plurality of Brahmanas in the •abhi, and in regard to t! e 
qualification of goodness there is no distinction m ith councillors still by 
regard to these not being appomte I a distinction from these should be 
inferred lor these (t « he counciUois) are appointed, hence al'o 
Oj Vajiihlba* W lietber appointed or not appointed knoii iHq the Dliarma, 
he must speak such a one utters a divine declaration who follows the 
Sstra As to III at has been stateil by Nerada * ‘One wiio has not 
been appointed, must not speak on anj account m a jti hcial proceeding v 
by one, bon e\er, who has been appointed must be deliiercl hs opinion 
iiitl out any bias towards any party that has a reference to one iilio uas 
auii^ipiniutfid and ivlin.liad hy^nened to beinj^ard tD anotlier buamess > 
otherwise tl ere nould be a contradiction with the text stateil before , also 
it noull secure the co operation of Brahmauis and aioid a difTiciiUj in 
regard to the other busine«s 


2 Cb ■vm 1 

Nara<l4 Intr III 3 


3 Pb U 1 

4 Intr III I 


3 Sol IouqJ in ^ aj] b(bi {bat if« 



The Purciitta The Assesscrrs 


25 


The Purohta ‘the religious preceptor’, however 

Paoe 15* should be oneonly So al«o Vyasa, ^^‘The King «hould 
imest a Brabm Ilia from the North de\oted (to bis 
interest ) as the Purohta one who is accomplished m the study and 
knowledge of the Vedas, who is noncovetous, -ind who is truthful Here 5 
singleness is intended just as in the rale* ‘ He cuts the pole’ by reference 
to the object aimed at By saying devoted , the author points out that the 
Purohita should correct any unbridled inclination of the King in regard to 
the punishable and the unpunishable Hence also, in the case of a tians- 
gression by the King of the rule of punishment, a penance has been stated 10 
byVasishlha* for the Purohita even ‘Ifonewhohas incurred a punish 
ment is allowed to go free, the King shall fast for one night foi tliree 
nights the Purohita , the Purohita shall observe the krchchhra for a punisli 
ment against one not deserving of punishment , for three nights the king 

The assessors, raoieover, ( may be ) many So also Narada* The 15 
king however, should select as assessors * , religious men of tried integrityi 
who are able to bear like good bulls, the burden of the administration of 
justice’ The meaning IS that he should appoint assessors foi the pui* 
pose of investigating judicial proceedings, by means such as (of giving 
them) money remuneration and doing honour to them, and the like means, 20 
80 that these will not depart from the established rules in the courts 
‘ Who are able to bear the burden of the administration of justice ? 
anticipating this (question) says YSjoavalkya * ‘ Men accomplished m 

learning by the «tudy and knowledge of the Yedis, who know the law, and 
who speak the truth should be appointed as assessors by the king and 2o 
who are also evenly disposed to friends and foes alike These also the 
Bribmanas only so says Kalyayaaa ‘ Moreover, he (i e the king) 

1 Tho Purohita referreJ to here is cot the ritual pnesl of tbe Hoyal family 
It IS a special Ofh er of the Court that u in contcmplatioa 

2 Tho maxim Lcro rrferrod to is tbo Mimansa V 1-27 (fourteenth 

1, 7.-V ttW ^ViAviivn&ltnnVa VAAiatmimv"^ 'tirg ’fl 
in this tha cutUag of tho poll, has been ordained t hero acts such ai catUog paring 
etc hare been presenbod in regard to the pole PI 0 qut^tion arises wbetber for each 
of these acts different poles are contemplated or these ure to bs p rformod on the coo 
and tho same pole , the answer ts that as all tbcao acts aro in regard to the same objovt 
, one polo only IS m^ait So bore tbc several qualities stated are t> be cooceatrated m 
one person so that it is onlv one qrl who ta contomplated 

3 Dh 8 XIX 40-1“ 4 Intr III 4 6 sprg; miioberj of tho 
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accompaniecl by assessors or councillors, nho are steady, are special scbohrs 
are of pirentage, and urhoare the best of Brlbmains, who arecleier in 
interpreting the meaning of Dharma iS'tls/m, and nho are accomplished m 
politics” Here Brhaspati mentions those who «hould bo excluded “Those 
5 ^ ho are Ignorant of the usage of the count}, who are unbelicters, or are 
excluded b} the Sdc/m, the arrogant, angry, coietous or distressed, mu't 
not be referred to in regard to a decision ’ 

Likewi«e, the rule as to their number also tlic Same Anther 
states “ Where, Vi/ireis knowing the u«age of the people and the 
10 Yedas, as well as the law, ami being eitlier sesen, fire, or even 
three, nie sitting that assembly is equal ( m sanctity ) to a sacrificial 
assembly Here, it should be understood, that m the case of the Cluef Judge 
and others, by i eason of money jnymoit, these hare only to assist, as is 
the case with the Illicd, but they Ime no authority The authority for 
15 deciding suits, howerer, is of the king only Hence also here by the ex* 
pression * along with tlie Chief Judge ’ and the like, is the reference of him 
alone as the principal, and not of the others The connection with the 
result also has been stated to he for him alone, and not of the others Like* 
wise, for not doing it{ a am baaing been pointed out in the sinrti, the per* 

20 "manent authority also 18 of the king only, as in the text “A king 
punishing the innocent (t e who did notdesene a punishment), and not 
puni«!nng the guilty (« e who descried a punishment), brings great in- 
famy on himself, and goes to hell” Afmlt has been attributed by 
Manu^ to the king himself Hence also a rule has been pointed out by 
Q- the Same Sage ’ in regard to others than the king when entering a court 
‘ Eithei the comt must not be entcied, or the truth must be spoken, a 
man who either speaks nothing, or speiks falsely, becomes sinful (guilty) ’ 
Sloreover, a rule has been stated by Brhaspati for the king in regard to his 
entering the court J‘The king should miestigate into the suits only 
when sunouuded by three assessors, after entering the court and either 
sitting at the head or standing only ’ The meaning is * accompanied by 
three assessors oul\’ and not b\ one or by two Therefore tbeie is no 
contradiction with the number of assessors mentioned before Therefore 
it has been established that as m theRiyasftya sacrifice, so m legard to the 
35 deasion of judicial proceedings the authority is of the king alone. 

Moreover, here, by the word king is demonstrated by a secondary . 
implication any one performing the function of a king such as the prote 
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Meaning the word King 

ction o£ the subjects and the like, whether (he be) a L'ihatnja, or o£ any 
other ca«te and anointed or unanointed, and not a 
Page 1G* kshatnya ^ only, after (the manner o£) the rule in the 
Aie maxim under which the word king in 

1 Tbe Aatbor of tLe 5nr/if^an(triita t&js that ttia vord King liore 13 not to be 
taken to bo jeatiictwely ftpplicsble to tbo hihanyn nlone, but it w nsed a» indicative ©1 
nn^ one who performs the function of the King, viz the proteetioa of the subjects etc 
and that the word King isnsed here in its secondary and genera] sense as indicating one 
who gorerns, boho born a Kshatnya or of anrotber Varna, behednly anointed or not etc 

hor the word (Kingslupjis explained as the fancticn of a nwi j and a imr ts 

one who u born a Kshatnya as is asserted in the ^nrt}iu iVyayu 

2 means expiation (of sios } by aacriGces See Jaimini JI 3 3 

1 Second Adhikarana Ala© see further on, SI 4-3(2-11) 
(Third Adhikarana) (t) (?•) 1 

W Bee pages 03 aod 653o! Vol 21 

In the chapter on lacrtdco, a sscriGce called sAi? Au(hU is slated in 

the Sniti 

w'Jri'WTTi-' iffwd I gciih 1 

ft ^t^f*** * 

“Uo ©Sots a cake baked on eight petsberds to Agoi with gold as the dol^^tns , 
a cake baked on eleven potiberds to Icdra nitb a bail as tho dah^mi boiled rice to 
the duIfAins a tawny colonred cow of six years etc 

The question is wbethor in these ceromonies the parts tboulii bs performed all at a 
time (rlbr) oriopsrstdiy ^srrwr) The reply is that they are to bo performed at a 
timo(^3)l) bckaase there is a ( j) 

In the same sacrifice occurs further the text 
'll «»A tTOT^Pf pu 

If aBrahmana oSers a sacrifice, aiter placingu in the middle acd making an 
oblation to Brhaipati ho should sprinkle gbee over it | if a Rajanya, to Zndra nod 
a Vaisya, to Visrrdora Ilerr pbeing in the middle Ac ’ indicatis 

one performance Ttsrols that another (cat which refers to a special desire e g 
T^3tl4i'U'ai4 uiiA’Ti I ct one bo made to offer a tacTidce, uho has a desire for food Ac *' 
Thus there is nnitr of purpo'o and number which shews that tbe .IrrjA/i is one, and 
that the subordinale parts should he performed once for all 

The position mar bo brlcliy pat In ibo words of Si^rn Areata thus (I) rnn 
ItirTTvensi S3TV is the ircej tir* test for the eiWwTTtr In the iimo context 
oceuit fuitbct the tjst (2) srirv*;*lTT^ etc Then also ©•^uta further on the text 
(3) uA W ' tW um etc In regard tv thrso texts, ih*r« aruei the qaeition — Oo these 
Usli refer to the Br&hnsans, Kihatrna and Valira ai linng down the condition 
Under whi h the detaiU— e g %*ta harhaifatyt fialns Ac — are (0 be aJopUd at the 
R*Jailrs, or is tho frr.lf, a dutin t saert&e pre«orit>cd * The answer A that the 
Wr«>t/i is an indrpcndrtil lacnSco end apihcable only to the K«hatrira caste ( For a 
detailed diicuision sse srwira? en II 3 3) 
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tl e Vcdic comrmnd ‘ A king shoaW pcrfonn a lUjasfiya sacrifice/ u re 
strictel to the k«h'\tri3a \ant\ ami is the principal object, undei its literal 
aspect, Mr kingship is the function of a king The use of the word king as 
indicating one who governs has been regarded as secondarj m the use of 
that wonl bj the Aryas such as 'Mann and others, as lias been statwl in the 
(top c) Adhdarana itself 

riierefore, bj Brhaspati, the (duty of) entering the court Ins been 
pointed out “ After g«-tling up in the morning, and after having per- 
formed the ablutions ui accordance with the rules, having duly honoured 
w itb flowers ornaments and clothes the cl Icrs, tiie scholars in Astrology, 
the mediail doctors, the Gods, the Drthmanas and tlie priests — all these 
acconlmg to their merits, and after having paid obeisance to the pre 
ceptors and the like, the leadei at the head should enter the court” 
For tins reason also the investigation of suits has been stated to be by the 
«ame, by Yajaavalkya also * “ The king should mv estigate complaints 
etc ’ 

As to what has been stated by PrajapaJj >• “A king consecrated by 
anointment, or a Brihmana well versed all round,, wlien seated on the 
seat of justice, should investigate complaints, unperturbed" '“Unpertur 
bed’ ^nii/ 6 nnaf‘ i e unarrogantly, this even is intended ns laying down 
a command that an anointed king should investigate complaints, and not 
as prohibiting others , for 111 that case theie would be the incongruity of 
a restrictive exclusion (Pvri'aiikhy'l)* Hence also by the Same Author 
has been stated thereafter ‘ In this manner the Ii'^hatnyas, or the 
headmen® in their on n country «everally , while in the case of other 
kings, a leading Brahmana should do (it) ’ The meaning is that seated 
on the«eat of justice, free from arrogance, tlie Kshatriyas and the Samantas 
should inv estigate disputes Other kings, however, * c of the Br'lhmana, 
"V aisya or other castes, for the purpose of accomplishing their duty should 
alwa) a invest a leading Bnhraana alone as tlie investigator of disputes. 
As for the alternative course stated by the same Author viz ‘Or a Br ih* 
mana well versed all round that also is not intended as demonstrating 
the ri"ht of a BrMimana but as indicating that without the king , even a 
well Versed Bnhtnana oi a Qnef Judge may investigate under the king’s 

1 Book II 1 2 See notoSoopagoa 21*-2l3Mit4kaIiara Collection Vol II (1) 

3 tniTiT — im grillfT — tliose who belong to tto nelghbonrhood One living on 
the border It alao means n feodatoiy pnnee ascootroated witha paromoant sovereign 
It aleo means a leader e g in a village, the headman 
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authority , as it has been already pointed out ‘ before that a Brfhraana 
has no authority to m\estJ!^te disputes Hence also VijhnB* " Or he 
should appoint a BriUmana for imestigating disputes ’ With this 
import alsoi Brhaspali even “ The king should investigate causes or a 
tnice born Cliief Judge, by placing before him the principles of justice, and 5 
abiding by the opinions of the Sabhyas and the S'd^tra." This moreover, 

IS an alternative course when the king himself does not look into, and 
then only. To that effect also Manu * “ When, however, the king does 

not himself investigate the causes, then he should appoint a learned Brih 
mara for trying the suits ” " Learned,” t e well versed. Hence also jq 
Kalyifana “ One who has studied one branch of learning (onlj) will not 
know how to decide causes , the efore th*^ best of the aersatilc should be 
appointed by the kings in regard to disputes ’ The u»e of the word 
‘ versatility’ IS ivith a Mew to indicate other qualities also Soalsoit has 
been said ' One who is not liard, is sweet, of an affectionate.tlisposition, 
bom of (a good) hereditj, farsight-^d, energetic and nncoietous also, should 
be appomtcil bj the king in ( the matter of ) a dispute ” Kifyayana a!«o 
*' When the king does not himself decide a cause, tlien m such a case he 
should engage a BcHimana who has mastered the One who is 

Mgilant.well born, impartial, not likely to create di«trust, wlio is firm, who qq 
IS afraid of the next world, devoted to religion is indosmous, and devoid 
of anger “When ' t. e owing to absorption m another business is the 
supplement To that effect abo Yajoavalkya * * Unable to attend to 

the administration of justice on account of other engagements, by a king 
should be appointed to work (in his place) along with tlie councillors, a 
Brilimana know ing all law s ’’ The meaning is that on account of his be" 
ing engros''ed in another business weightier than the administration of 
jnatice, by a king not ( being free for ) lovestigatiug causes, with three 
a«»e'8or3 only should be enjoineil the Cliief Judge and not along w itii the 
Aiwitya or other iniiwsUrs Hence also Msoo* “ That (one) shall care 
fully investigate his causes accompanied by Uirce a'sessors only, liavin" 
entcrcil the leading court, and either silling or stand* 
l*Aii 17* ing The re«inctJon m the exprc'^ion ‘ B«scs«or8 
only IS intended to exclude others , and ‘ bv three ‘ 
is intcndeil to exclude ‘tlie number of fire or seven M ith tins verv a* 

1 S'«p.2cn 15 i.c »bOT« { StoAnt^ irm»-2er j 

5 Ch III 51 e H i r I "2 3 Ch Mil 0 

4 IWcMl 5 S Cb MIL to 

f Seo r 3 L_H. ex I Cli ILT 

3'l'>45 (1 Isblb Adbiktrins ) AntnilMraeu Serin ^ el. -t r 



30 


The uiho should this feet 


imiwrt Vya$a also “ Since he interrogates with effort m pursuance of 
the point in dispute along with the as«e3SOrs and by means of which lie 
in\cstigates, therefore lie is called the PrQdinuia the Chief Judge ' 
Here Kstyiyana * “ Where i Brlbmana is not available, there (tlie king) 

5 should appoint a K'hatnja or a Vaisja who is learned in law, lie should, 
with effoit, avoid a ^Odra ’ ‘ABribmana’i e a learned one To that 
effect the Same Author ‘ Where a Vipra is not found who is learned there 
(the king) should appoint a K«hatriya, or a Vaisya knowing the Dkanna 
S'd^fra ,oneshouldwitheffortavoidoSftdn.’'In the espression ‘K'hatnya’ 
10 appears to be contemplated a ‘learned * as has been (the qualiGcation) 
directed to be in tlie ca«e of a learned Brllimana In saying ‘with effort,' 
the Author points out that by non e\clusion, great barm would take place 
That has, moreover, been spoken to by Mann* . “ Of a king for whom a 
^ftdra makes the eiarnmation of the law, of such a one tlie kingdom 
sinks low, like a cow m a morass Thus even when a K'hatri^a or a 
Vaisya knowing the iVnTnna.S'd’/rfl IS not available, a Sildra should be 
avoided To that effect, moreover, lias been stated by the same Author*' 
“A BrAhmana who subsists only b\ the name of his caste, or one who 
merely calls himself* a BrAbmina, may be an interpreter of the king’s 
20 laws but never a ^ddra on any account.’ MVbo subsists ouly by tbe 
name of his caste,’ aud not one who earns his subsistence on account of 
his learning and character 

Vyisa, however, states a fault in accepting a Sftdra, in the post of a 
minister even ' Leaving aside the twice born, one who looks into 
25 the causes in company with the budra' of such a one the nation wall be 
violently agitated, and his force and treasury also will perish" The 
import IS that therefore, to avoid this calamity, even m the posts of 
ministers and the like, he should exclude the ^fldras Likewise, by way 
of pleasing the nation, one should have m ’the assembly the 
company of «ome tradesmen also , so rays Kityayana “Attended by a 
number of tradesmen from guilds, and possessing the qualification of a 
good family, character, advanced age, and opulence in wealth, aud devoid 
otyealosy'’ '*Ti-om guilds*', i e lielongmg to a group liikewise, t’he 

1 gee ‘Vyavahara MayekLa 6k Text p S 1 24 EogL Tr p 5 11 7-0 

2 Oh VIII 21 3 Ch ■yill 20 

4 n i aju i ^4 — The snfEi gv m to indicate that a person professing or 

pretendiog to be or calbng hunsell by a name to Trhieh he has no real title op 
also used in a similar sense e g 51*? f eiilt i 
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Same Anthor mentions tbeir duty also, ‘There, the tndesmen should be 
imested as investigators of ]ustice 

bimiKrly, an accountant and a scnbe should also be created by the 
King, so sajs Brbaspali ' The King should appoint tno persons 
as an accountant and a scnbe, uho Icnoiv the principles ' of the 5 

science of wonls and names, who have studied the lexicons nho are 
stilful accountants, who are pure, and who are acquainted with ^arlous 
alphabets VySsa al«o ‘The King should appoint an sccomtant 
who IS an accomplished scholar of the three «ections of the science^ 
of the hea\enly bodies, who can yield a clear result, and who is accom* 
plished in tlie stud} and knowledge of the Vedas He should appoint 
one with a clear bandwriting who can use appropriate words, who is 
pure, who can use deal syllables, who has subdued anger, is uncoietous 
and who is truth speaking ‘Who is an accomplished scholar of the 
three sections of the science of the heaaenly bodies’, t e who is an 15 
accomplished scholar in the three parts of the 'cience of Astrology 
VIZ flord Mathematical calculation and the constituted Tests* The 
qualification ‘accomplished in tlie study and knowledge of the Vedas’ js 
intended to establish that the accountant should be of the twice born 
class, as such a one is impossible from among the Sudras and the like 
The scnbe also, as he is m company with him should also be a twice 
born only Hence also with a view to obviate the twice bornness of 
Sddhyapdla the inclusion of a bftdra has been made by the Same Author 
A Sidhyap da should be appointed b} the King who would bring about 
the accomphshment of the object to oe established one who w a heredi* 
taiily born bfldra strong, and one abiding by tlie orders of the assessors’ • 

‘Of the object to be established 1 e such as summoning the plaintiff etc 
the defendant witnesses dc So also Brhaspati * For summoning the 
witnesses the Pliintiffi, and the Defendant and for their protection, a truthful 

and confidential man should be appointed, subject to gQ 

Pacc 18* the authont} of the Assessors ‘Summoning’, t e 
uawtuigto com* Tha mearuag is that oo.aa o.'Kv. 

1 — Borrodaila* tranalates 8 kiU«d in erpoan ting wordi’ while 
ilandalit ‘ Who know the principles ot grsmJMr 

2 wn — o®® rereid in Astrology and Astronomy 

3 fin— horoscopy The ns ngoj a zodieal sign— 5 m 5 ejJrtnuJ 

4 a Lontinuons systematic coUeetioaof texts pat together 
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The SddkuapAla — the Court Steward 


man who is born in a hereditary line such a one should be appointed by 
the King ( to work ) subject to the authority of the Assessors 

In this manner these places of decision of a high type have been stated 
by JIanu and others By Bhrgi} however, has been stated even the 
5 ‘loner type of the places of justice ‘ Bhrgu stated ten places for disputes 
and five ( more ) also, by which disputants having leached a state of 
difference, 1 each a decision These fifteen places moreover, ha%e been 
pointed out by the Same Author ‘The foresters houever, should do by 
those of their own, those of a cara\an, by the caraaans, the army men 
10 by the aimy men , m a town even by the inhabitants of both The 
familymen, the leaders of caravans, the inhabitants of towns and villages, 
adopt a place as desired with the consent of both The Vilhgers, 

Townspeople, Associations, Guilds men learned m all the four lores, 
members of particular groups, families and members of families persons 
appointed aud the King likewise” Here the fiist five places are for tlie 
special classes of men such as the foresteis and the like only In a dispute 
between men established m the form of a town the decision is by the 
residents of the neighbourhood Men of a family, leaders of caraNsns, and 
mnabitants of towns and villages, select a place approved of by the unre- 
OQ pentant plaintiff and defendant The ten places such as the village and like 
others aie common Grdma ‘a town, oi a village’ i e people settled m the 
form of a village or town Townspeople’, » e the assemblage of the 
inhabitants of a town Ganah ‘Association t c a collection of families 
or under tbe Smrti of Kstyiyana ‘An assemblage of families, howe\er, is 
aalleil Gann ( Associa/ioH ) ‘Guilds’, (Frenis) the eighteen lower classes 
such as the washerman, and like others * Men learned m the four lores,’ 

I e men aersed in the four branches of knowledge such as the metaphysics 
and the like The word also’ (An, m the expression ‘men learned m four 
lores also’, IS indicatia e of a combination of other learned men witii the 
30 men learned m the four lores, as Pitamaha has piohibited one man ( only ) 
from declaring the law (in the following text) “TiiereFore one alone 
althouf’h knowing the rules of liws should never declare under the law" 
Vargmat ‘members of particular groups’, such as, the ijams mil the like 
‘ The associations ( unions of heretics also tlie Vrtiiis, and the 

2'renis, as also those others who are (members) of the combinations 
SiniiAas, these are called tbe , so (says) Crha*pati " vide this 

Smrti of Kityayana. The mention of the name of Brhaspati is with the 
object of pointing oat that this tradition about the Gams etc was well 
known even before The association of the arm bearers is ( called ) Vrdla 
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“The bearers of sevenl 'irma when ftssocinted together arc called 
60 , having been stated Uy the Same Author families, i c the 

sagotras of the plaintiff and the defendant K\iltka% ‘of tlie families’, some 
of the seniors among the /yc/myns of the plaintiff and the defendant ‘Tlie 
appointed ' 1 e along ■nith the Qdef Judge, tlie three assessors ‘Tlie 5 
King’ i. e along with the Drllimanaa 

Jn this connection Brhaipali' "'“Established or stationary, not 
established, nnder the (Iloyal )seal, and under the S'dUras, are stated to be 
the fonrfoh Waneties of cour ts , and tlie members of the Scilhh arealsoof 
the sjme hinds ’’ The court which is held at a place like a forest and the like lO 
is ‘not stationary’ or established ( Jpta/i*fi/hi(A ) Generally not being 
jKosible to shift toother places and m tlie case of inhabitants of both the 
places and the like, that being absent, it la stationary ( Pratifhthita ) In 
the case of the appointwl councillors, moreover, being accompanied by the 
(Hojal) signet, Law, and the President It is Miulrit), under the (Royal) 
seal In the case of the King, however, being controlled by the S'dstra 
It is Si'ds/nft (Under the '*istra) This classification, however, has been 
pointed out by tlie Same Author -‘‘Ihe (permanently) established 
Prati^hthUa ( Court ) i« m a town , m a \illagc is amosing one called the 
uiiestablislied I, the one with the Royal signet is yoined with a 20 
President and tliat having the King is enjoined by the Sdsfras ' ‘The 
President, / e the Chief Judge as lie has been invested with the power 
of investigating legal proceedings In his hand, moreover, should be 
given by the King liis own signet for the prodaction of the Defendant and 
others , this IS inferrable fiom this ( fact Itself) There the Pratt^hfhili 25 
and Aprali^h/htil Court should be caused by the disputants 
themselves desiring a decision by payment of money, showing respect 
and the like means, asunder the injunction of the Sdifra, m the 
absence of an initiatiou liy the King, there canuot be constituted a 
Cburt. The one under the ( Royal ) signet, and that under the S'llstra 30 
also are to be organised by the King hunself m the exercise of his own 
authority Therefore, there, those desiring a decision have to approach 
him alone, and not to constitute a Court (assembly) There, Pilamaha 
states the superiority of the Cuurt unde" the S thlra over other kinds of 
Courts “ riic disputes which had gone to tlie first Court, whether in "5 
accordince with the law, or not in conformity to law, if these resort to 

1 3eo Apararka p fOO Another reading u srafill for , tfPtif ij 

also another 
6 
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tlic King’s Court, tlicst refer to tlie former i)laintiiT ' Tormer 
r f. the ( phintjffs) first coin|>limt Ihe use of the iTpressioit 
‘King s (.onrf, is imli(r\tuc,b} nn cxtenlctl nj>phc.\tioi), of superior Courts 
‘'incc the Same Author E»ys/“\\ Int Ins bten decided 
5 lb* (by a G)iirt ) in n should go to ( tlio Court in ) 

the town while tbit detidel by ( the Court in) the 
town, («IiouM go ) to the King , when it Im Iilcii decide 1 by tlie Kmg 
whether <1 good or n lad decision there is no iommI of that’' Narada' 
also “Ihe luJa , Pi) fa*, m ollicci appointed ( by the King ) 

JO and the King ( liiinself ) me established for deciding disputes , and among 
the«e each «uccecdmg la superior to the one preceding it m the order . 
TIius m tile Smrticfaandrika the i nte about the Deciding Aolborities 

Now tlic haw Courl — Swadharma Slhanevailbanain 
TJiere Katyayana “That pi icc is. indeed called a Comt of iTusticCr 
j- where in accordance with a consideration ( of the rules ) of religion and law 
((Muiwn a discrimuiatory evammation of the reil point at issue has 
been authorised to be made’’. The place where, of the point at issue, 

I e the fact ns set out in the compl luit a discriminatory e\amination of 
the reality, there the conclusion m accord ince with tlie i?/mrma and S*&ilra 
2Q by the deciding authorities is authorised, is set out, that place, is called 
the Court of Jnstice, by reason of its derivation from the fact that a dis- 
criminatory consideration according to the Dhnrma S tK^rn is authorised 
lit, ‘indeed , indicates that it is well known 

Tins Court of Justice, moreover, should be erected in the 
OR Lasteru direction To that eitect is ^ankha ‘ The Court of Justice 
should be in the Lastein direction, that, moieover should be provided 
av ith fire and water ‘In the Kasterii direction , ? e from the King s 
palace Hence also Brbajpati ‘The king sliould erect a residential 
building in a fortress, having water and trees around ( it ) , ( and ) on the 
gQ eaterii side of it ( i e, of the house ) should be located tlie Court-room, 
properly constituted and facing the east (haUiamg flowers, incense, 
seats, and provided with seeds, jewels, aud containing the images, 
documents, niid div inities also and likewise provided w ith fire and water”. 

The court room designed and constructed m tins manner, one should 
enter in the mormng after offering oblations into tlie fire So also Manu 
VUaviDj, got up in the last watch (of the night), having performed the 
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ablutions, with a concentrated mind Iming offered obUtions into the fire, 
and after having worsliipped Brahmanas, (the king ) should indeed enter 
the ball of audience of auspicious signs.” Ileie, in the expression 
(^ArchjcC) ‘after having worshipped’ although there is no compound, still 
the transformation of the gerundial terniimtioQ into, ya is not faulty, on 5 
account of poetic license. The conclusion is that the king should 
enter. Hence also Brhaspali : ” Having got up in the morning, a king 
after having performed the ablutions, with concentrated attention having 
properly worshipped with good floneis, ornaments and clothes, the elders, 
the astrologers, the scholars, the gods, the Brahmanas, the family priests, 
and after having paid oheisince to the teachers etc should enter the hall of 
audience." Here the construction is that the king should enter The 
pluial number m the word ‘ family priests,’ is expiessive of the act only, 
as In the caseofpd'ds* and not of plurality, as th® family puest 
is one. 

The king also should enter along nith the Br.lhmanas and the like, 
to that effect also Manu * “A king, desirous of investigating disputes 
should enter the ball of justice preserving a dignified demeanour along with 
the Brihmains, and also accompamcd by ministeis versed m ministrations.” 

Hcie tbe viord c/w, ‘ and also’, is intended to indicate the chief judge, gQ 
family priest, assessors, associations of trades people, accountant, scribe, the 
steward of justice, gold DharmasAstras also, of these also, like the 
Bilbrnana, theie being a use in legard to the mvcstigation, There the 
use of some has been pointed out in regard to the decision about the 
judges Heie the use of some (otliers) will hereafter be stated 

In regard to the entry into the hall of audience, Saisvarta states a 
special rule 5 “ Having offered salutations to the guardians of the quar- 
ters, and entered the spacious ball of ^ndience, a king should give piotec- 
tion to the snl^ects by investigating Muses.” The 
Page 20* locative case here is indicative of means liie mean- 
mg IS that, by means of investigating causes, he should 
offer protection to t'he subjects Tlie nse ot it as a means may be obser\ ed 

•I Soo rafjiiii IV II 4S> y I Tie suffix jf 13 added fg 

indicate plural, collection e g — a net tea collection of ropes or ncoses 

( TiJTPlt tl^ ) , 50 also ijinn — Leap of gross , hay stack 'jtjp, ^ sjji, ^17^ 

The meaning is that the plural in docs not indieato plurality of jiersona* 

hut plniahty of actions or functions 

2 Ch. vm 1 
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medptel} by the d-'tect on of tbe offende" which is useful in the initte- 
of the goermiice of the people 

In tins manner suted the seittng of those who had ei tered tV 

cou’t i-ooni, which folio ed ss of course, Brbajpah states the i nl" as to the 
5 quarters in regard to some “With his ftce tirneu to tne east should sit 
the hing the nsseasor' with fices turned to the nort the accountant with 
his face towards the west, ami the scribe witn his ncc towards the south 
Gold, fire water, and indeed the Pharma tiws also, the king should 
deposit in the midd'e of these, and religious merit and also auspices" 
i() The seating of others moreover, should be u'^jorcling to convenience, as 
there is no rule (m ‘hat behalf) 

In this mannei an a«semb!y made of the ten accompaniments lielp 
ful in regard to disputes, such as the king and others, is like a sacrificial 
assembly, so sajs the Same Author “The king the duly appointed 
25 officer, the assessors also, the smrtis the accountant am! the «cnbe gold, 
fire, water, its own officer, these accessory meansyare indeed ten The 
assembly lu which, with this ten limbed instrument a king mv cstigates law 
suits with a determined re«olution, that assembly is compai-able to a sicri 
fice” ‘ Duly appointed office*, t ^,the Chief judge ‘ Its own officer,' i e 
20 the steward o£ the court 

Tlie Same Author also states the duty of the accessorv members “Of 
these ten also, the function of eith iepariteJy has been stated -'The 
president is the speaker the king is to issue orders, the assessoia are tin. 
investigators of the cause, the smrti decl ires the final decision the success 
05 (of a jiarty), the grant of relief, and the punishment also , for tne pur- 
pose of the oath, the gold and fire, and for the thirsty and the agitated, the 
water , the accountant IS to calculate tlie amount and the scribe to write 
out the judgment and decision The steward should do the bringing in 
of the opponent and the councillors, as also of the witnesses, and should 
gQ always guard the plaintiff and tlie defendant (who may be) without i 
surety ' 

The expression ‘ the president is the speaker,' is intended as a 
-Since Vasisblha.hosatatBd Jthat ‘LEvau .theoisaessni-s .and 
the others also knowing the law most necessarily speak ’ ‘ The king 

gj to issue oi-ders,’ this expression is also intended as applicable 'to (whomso 
ever has) the capacity for causing money (to be paid), punishment and 
fine to be inflicted as the same Anlhor has stated that “ the punishment by 
means of a wordy reproof or by the evpression ‘ fie' dJuX, may be 
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administered by the Chief Judge even ’ Moreover, after stating that 
the (person having) authority forgiMnga decision is the king, and a 
Brihinana of veisatile learning * it has been stated “ The (right for the) 
punishment or oral reproof, and by the expression also have been 
stated to be limited to the Br'lhmana only, and the (>•' ght for) monetary a 
punishment and the punishment by corporal infliction are both restricted 
to tlie king’ Of the permanently established and the impermanent coun 
cillors however, by reason of the absence of any particular command, there 
is no rule 

Having seated ti emselves at an auspicious place after having jo 
gi\ en the decision merely, they may retire, as they have no authority 
either to award punishment oi direct a money payment In disputes 
about heinous ciimes, howevei, they should not even give a decision 
Hence says Brhaspati “ Those of the families associations, guilds and the 
like, who have been duly invested by the king, these should investigate the lo 
causes of men, excepting the decisions about heinous offences ” 

The court invested with the (Royal) signet however, is equal to tiie 
assembly of the Brlhniatn assays Mano’ ‘ The place where sit down 
Br ihmanas versed in the Vedas and three m number and also the learned 
man appointed by the king they regard th it as the assembly of Brahman . 20 

‘Appointed (Pridito) ^ invested with authority, i e, m short the 
Clnef Judge 

Amon„ the sahlyas also, those of the assessors who create m the 
plaintiff and others satisfaction, such assessors become praiseworthy , so says 
Vyasa ‘ The assessor who causes satisfaction to the plaintiff the defendant, 25 
the assessors the scribe and *’he spectators also, with passages from religious 

Page 21* liteiature, such an assessor attains praiseworthiness*' 

Similarly the Same Author says that the assessoi who removes away 
doubts from the disputants aud others is tlieir life giver “ Of the men 
who carry on a dispute with each other through misapprehension one who 30 
removes their doubt, that assessor has been declared to be a life giv er ’ 
i c one who wards off men from a, mutual quarrel Vasishtha states the 
result toahfegivei ‘ That merit which accrues for Wtiu^j up a dying 
Bi ihmana from a pool of watei, the same is the merit foi lifting up one 
from a dispute at law The expression * oue dying* is also pronerlv 
applicable to the person who is here the subject * of comparison 
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Resptmsibilitj/or o» unj ist deasto 


Aloreo^ ei Brbaspali states tjje result to particular assessors “ Those 
■who are immersed in the darhness of ignorance and aie shrouded under the 
1 ej] of suspicion, one who renders these free fiom distemper with the 
pin^ of the collyrmmof kuoi%ledge, such a one obtains fame here, and 
5 also honour from the king, and a ( listing) place in heaven also Casting 
off avarice hatred and the like, one who reaches the decision of the cause 
by ( follovving ) the rules laid down m the S Utra to such a one accrues 
The fiuit of a sacrifice’ 

For those, moieover who make a decision by transgies'iing 
]0 the S(?‘‘//^£-Coramaiids Kstyayaoa states the sin (accining) to these 
A\ here a decision has been given by the councillors {SahJyas) by 
transgressing t) e rules of justice ( Nyhjascuha ) thee justice ( Dhanm ) 
being destroyed by injustice ( ddAormo) will destroy, (them ) (and tl ere is ) 
110 doubt Similarly also a sin has been pomtel out by tie Same 

15 Author for not warding off a king intent on (doing) injustice 
/ The members nttmg m court should not tolerate one who is «et about 
( doing ) an injustice those whd tolerate fall along with the king into 
the hell with faces turne 1 downwards Tbeiefore he should not be followed 
by the members of the Court, so sajs the Same Author I ' Tliose members of 
20 the Court m such a case who follow 1 im even tiicmgh he proceeds unjustly 
these even themselves become partici| ators in it and therefore the 
Ivingshould be admonished bj U em by degiees ri*om the evpiession 
(S anml) by degrees a contradictory statement for fear of sin, may not be 
made at that very time but in course of lime Hence also has been state I 
Cj by the Same Author Having come to know that the mm 1 of the Iviug has 
swerved from the path of Justice at that time what is agreeable to Imn 
may be stated a councillor does not become a smner on account of that 
Manu * , however, states a sin for tliose councillors who do not make a 
protest against an unjust decisioii being given \Miere Justice is dis 
30 tro}e<l by injustice or truth by tal'chood while the councillors arc sitting 
m the Court an 1 looking on there tlie Councillors arc ( also ) destroyed 
‘ liilc looking on m this the oenctive case is used to indicate dis 
respect ® 
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Moreover, for a decision it liw by disregarding «ome of ilie 
councillors, a sm has been pointed out by the Same Anihor ’ ‘ But ^vlieie 

]ustice wounded by injustice, remains m a Court assembly, and tliej 
do not extract the dart from It there the Membeis of the Court also aie 
wounded ( by the dart ) The non removal of the dart is determined j 

also by the absence of the consent of all the councillors So also 
Narada^ ‘ Wliere all the members of the judicial assembly opine ‘ tins 
IS right,’ that decision becomes free from a dart, otherwise, ho^eier.it- 
has a dart in it’ Therefore, for self protection, justice must never be 
wounded, so says Manu* “Justice being violated, destroys justice, 10 
being preserved, preserves , therefore, justice must not be violatel, lest 
violated justice destroy us ” Moreover, for avoiding the degradation to 
the Vr^luda s * «tatas one should secure a non violence to justice , so says 
the Same Author * ‘ For indeed, divine justice is (said to be) the 

(sacred) bull ( Tr «A<j) , one who causes obstruction to it, such a one the gods 15 
consider to be VrjAuM therefore one should not violate justice ’ Alam, 
‘obstruction’ 1 e tiansgression HanU hovvevei, states a hell fora 
IVi/in^n “As a blind man eats a thorny fish, so does one who being in an 
assembly speaks m ignorance in distortion of the real fact ’’ 

Paoi 22 * Hero Narada ‘ 20 

Therefore a member of a judicial assemblj, luving entered the court, 
freeing him«elf fiom attachment or hatred, should k> make a declaration that 
111. m ly not fall into a liell ’ W hat kind of declaration ( «hould it be ) for 
the nvoulence of a hell ? Sosijsthe Same Author ^ ‘ In proceedings 

correctly decided the members of the court attain purification Indeed 25 
their innocence depends upon the justice of their decisions , therefore one 
should declare justice alone Tlieir,i e of the lecisions Kalyajaoa 
al«o ‘ A councillor must necessanij declare an opinion winch is in 
consonance with PJarmu ( bw ) and Artf % if the king do not listen tlie 
councillor iiowever, becomes bbmele^s on tliat account In con 
nuance witli irlha' t e containing the pnnciples of the science of 
politics Mann* also ‘ The king, however, becomes blameles% Uir. 
councillor is Creetl the sin accrues to Uie perjietrator where one dc^erviii" 
of censure is ccnsuretl Ijlher the court must not l*e entered, or the truth 
must be spoken , a man who either «peafcs nothing or speaks fabelj, 
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Pum^menl far the Councillors 


becomes sinful ( guiltj* ) As to whnt bas been stated bj bio' • 
“ One should speah the ti uUi, one shonld say w hat is pleasing , one slionld 
not utter a disagreeable truth” that lias a reference to other than one 
giving a dension , since it has been stated that m such a case without 
5 partiality, an unpleasant diclaration may even be made 

In this waj in spite of the rule as to immunity from any benefit or dis 
ail\ antage, a councillor whoundei the influence of an intense e passion or the 
like, declaws a decision of a dispute contraiy to the Smrti, Usage or Justice, 
for such a one Nirada ^ piopounds a punishment : “ IVlicther through 
10 passion, or through ignorance, or out ofnaance, one n ho pronounces a 
peraerse judgment such a Councillor should be regarded ns not a member 
of the Court, and such asmner, one (i e the king) should punish sea erelj.” 
Kalyayana also ” Through friendship, or through ignorance eaen, or 
through infaluitj also, there the councillor is guilty of a false declaration , 
15 such a councillor has been dcclare<l to be liable to be punished”. ‘Fnend* 
ship ’ I e. attachment , ‘ mfatmtj ’ i e distorted kniowledge 

Here, one declaring a false decision unlerthe mfliieiict of passion, 
aaance or through fear caeii, shonM be punished aaitli an amount aahich, 
is double that of the fine ( prescril»e<l ) for a defeat m the dispute , so 
OQ says YijStTalfeya* ‘‘Out of {ussion. avarice, or even through fear, 
councillors acting in de^iarture from the rule* of the bmrts or from a 
similar cause, should each be separately pumflied vvitli a fine double that 
111 dispute” In a dispute, the pumsiiment vviiicli accrues ui>on a 
defeat, the double of that should he be compelled to jm} , this inter, 
pretation which i« according to the opinions of many commentators should 
be accepted , and not, moreover, double the amount m dispute, ns is tlio 
nniwrt of some commentator, 08 It would not lie proper, Tlie unpro* 
pnety, moreover, has been explained by iinny comment itors, uiul «ois 
not stated here ogam through fear of prolixity . 

In the «anie manner also should he pumsbcil thosv who give a false 
^ decision nnder the iiiQtiencc of infatuity , so says Kslyaysas “ After 
correctly understanding how to decide the cause a councillor sliould 
(iVrawi'i;^ oWav /iv* aKvtavw , .lv» xlvsvcvW ,w > j IaW jknywJiv ihv* 
nhof so declares )l>ecom«8 liable for a double fine” 

Those, howcv cr, who deebre a false decision through ignorance or anger, 

* in the absence of a juxticular mle, the Uxt of Brliiipili siateil generally in 
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regard to the councillors apphea m such a case “The Counallors who 
declare an unjust decision similarly those who Iwe upon bribes, as also 
those who commit a breach of trust all these should be expelled ’ Those 
who li\e upon bribes has a reference to others than the councillors, as lu 
the text of Vishnu' ‘ Of Lalse witnesses the entire property shall be 5 
confiscated , as also for councillors who live by bribes, ( the punishment 
of ) the confiscation of the entire property having been stated »n regard to 
the Councillors 

As for what has been stated by some that for a false statement, undei 

the text of Maaa* *If, however, through ignor 10 
Page 23* ance, they are poowhable with a thousand ’ a differ- 
ent punishment from two hundred etc has been 
stated that is intended to state that under the rule of Ya^navalkya that a 
double punishment occurs only for (acting through) passion, a different 
punishment IS to be sought in case of Ignorance etc, and not for demon* la 
stratmg the punishment of two handled or the like upon tbe strength of 
the text of Manu In the text ' They declare that tbe wise have prescnb 
ed these fines for perjury Manu* hiving declared m the summing up 
that the text has a refeience to offences by witnesses Therefore the 
punishment undei the text of Brbaspati m case of ignorance eta should be 20 
taken as having a reference to councillors 

The Chief Judge, or the councillors are to be punished even for hav 
mg mere conversation in a secluded place with a claimant before (the 
declaration of) tbe decision so says Kah^ayana If while a proceeding 
IS yet undecided a judge holds conversation in secret with a claimant, 
he becomes certainly punishable and the councillors also and no doubt 
The Same Author says that if a fault of a councillor is discovered after the 
decision he is to be compelled to pay a fine Whatever loss has been 
suffered through the fault of a councillor, should be made good by the 
councillor at that time but one should not d sturb the decision of the jq 
matter m dispute between tbe parties The meaning is that one should 
not revoke a decision made even by a vitiated councillor , but what loss 
has been suffered on account of the fault should be caused to be paid 

Narada* states the faults in a councillor Those members of the 
conrt who after having entered it sit mute and meditative and do not 25 
speak when the occasion arises are liars all of them ‘ When the occa 
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Sion -luses’, i e i proper one Also * ‘ That is not a 3 udicnl assembly 
where there are no elders , they are not elders who do not speafc (accord- 
ing to) the law That is not (according to) law, where there is no truth , 
that IS not the truth which is vitiated by fraud ’’ ^ 

~ Thus m the Sanlichandriks, being seated at a Court of Law 

Now the Law regarding the Trial 

There Kalyayana The Ling attired decently, after having gone to 
the assembly chamber, composed in mind, and standing or seated with his 
face turned towards the East, should investigate causes of the litigants 
along with the elders 1 ersed 10 the three lores and also niCh ministers 
knowing the law ’ As it is impossible to function standing and seated both 
simultaneously, an option exists Hence also Manu * “ There, either 

seated or standing, raising bis right arm, without ostentation m bis dre^s 
and ornaments he should investigate the causes of the suitors ” This 
option as to standing and sitting is intended as a proliibition against 
sleeping or moving round The expression ‘ raising up the right arm,’ 
13 with a view to regulate that in an assembly of the Bpilimnn-vs, the 
(upper) covering cloth also should be put on as by the riglit * To 

that effect also Another Smrti “ In an assembly of the Bnhmanas how 
ever, one should raise up his right arm The expression ‘ Having put 
on an unaustentatious dress and oinaments’ is intended as a prohibition 
against arrogance bo also Prajapali ‘ A ki»g who has been duly anointed, 
or a Brahmana who is well versed, when seated on the seat of justice should 
investigate disputes auelatcd ” ‘ Unelated ' 1 c uQarrogantly The 

use of the word ‘unelated’ is also used as indicative of (absence of ) 
jealousy To that effect also Karada ® '* Therefore hamng reached the 

seat of justice, devoid of (any feeling of) jenlousy, he should be even ton ards 
all beings, following the vow of Vaivasvata ” * Vow of VaiTOsvata ' t e 

the rule followed by Yama‘ That, moreover, has been pointed out by 
the Same Author’ ‘ As Yama regulates at the proper 

Page 21* time both the friend and the foe in the same manner 
should the subjects be restrained by the king , this 
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Authonltes Dharma and Artha Sd^ras Upon a conflict 

indeed is the %ow of Yama ” Ya| 5 a?alkya* also* “Therefore, like 
Yama the o\erlord after discarding likes and dislikes, should condact 
himself after the manner of Yama, subdaing anger and restrainin" the 
organs” The use of the nord ‘anger* is indicative of ‘avarice’ also 
For, the Same Anlhor^ also “ The king, divested of anger and avarice, 5 
should administer justice along with learned Brahmanas, in conformity 
Mith the principles of legal science ” Tlie expression ‘ in accordance with 
the pnnciples of legal science ’ is intended to exclude the principles of 
politics, such as those prescribed by Usaiiuh and others, and not honeier, 
for excluding tlie principles of politics m aocordince with political science 10 
Viluch IS included in the science of legal principles, since says Narada ’ 

‘ Without detriment to the principles of legal science or the political 
science, a king should carry on theimestigatioaof disputes attentively and 
skilfully " 

The Dharma S'dstrai have been pointed oat by Pitamaha “ The four 15 
Vedas n ith tlie Angas, the l/Irnd/is t tlie Stnrhs likewise , these are the 
Dharma S'aslras , the Purdna and the Nydya pinlosophy ” The S'mrU 
referred to here as a distinct scarce is Artha S a^tra t e. Pohtical 
SrtfMCf, where (the considention oO Artln is given prominence That, 
moreover, Ins been pointed out in CbaTisbyal Purina “The use or non QQ 
use of the six means according to the importance of the object, the 
utilisation of the means such ns pence and the like others either collectively 
or «epantely, the appointment of presiding olTicers, the uprootin" of 
thorny objects , this sinrti lias been called a drsArtwA ?-one havin' a visible 
purpose— bj the sagts, 0 elder brother of Gamila ' This is merely an 
illustration of a <lr h{ )rtl a Smrli Tims the meaning is that the science of 
Polity which treats of peace, war, iind the like topics, 11 a Smrft with a 
visible purpose Tins (rule of) following both the sciences, is only apphe 
able wlicrc there is no mutual contradiction between tlie two To that effect 
Narada* i “ W here tlie Z^Anrmn S'tistra and the Artha S'thtra are at oa 
variance, one should discard the dictates ot ^Ir/Art 5 istra and follow what 
IS stated m the Dhirma sMs/ra ’ Hence where bv the declaration of the 
success of one, the «ecarinp of a friend occurs as stated in the Ariha S'iistra 
(but) m op|)osition to the waj of the Dhnrina, there, by discardiu" the 
seainng of n fnen 1, the saocv«s of the other part} alone sliould be 
declared 
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When a convict among smrfia, Ny&ga 


"Where, moreover, there is a contradiction between two srhrtis, there 
states Yfijnavalkya ' "Where two sinrtis conflict, principles oE equity as 
determined by popnUr usage shall presail *’ The meaning is that where 
there 13 a conflict oetwecn two smrUs which 111 % e «?»fi for their basis, 
5 (there) such a result should be obtained as would work an adju'stment oE 
the two on the strength o£ the rules oC logic as to rele\ ancy and iion- 
relerancy as deduced from popular usage In this manner, eien when 
there is no conflict, such dictates of ^iistra alone should be followed as are 
supported by the rules of 3 astice , so says Brhaspali Bj a sole reliance 
10 upon the easira^ should not a decision be made , for, a deliberation 
devoid of reasoning, leads to a frustration of Dharma Hence, it comes 
to be stated in teiras that one shonld decide by a lesort to the import of 
the fdfitrn only, when supported by (rules of) logic It has also been 
stated by Cautsma * " For arriving at a judicial decision, rules of logic 

15 areameans*' ‘ Tor arriving at a judicial decision,’ t e for arriving at a 
legal decision So also Another Smrtii "Ooewho maestigates by nieansof 
reasomng, such a one comes to know the Dharma^ not any other ” There 
fore one should not decide all at once , so says Pillmaha: "Untruths 
plausibly appear like truths while truths look like untruths, owing to cir 
20 cumstances creating suspicion , therefore it is proper to make an mvesti 
gatiOD ” Nirada^ also ' The Armament has the appearance of a flat 
surface, and the fire fly looks like fire , yet there is no 
Paoe 25* surface to the sky, nor fire m die fire fly Therefore 
it IS proper to investigate a matter, even though it 
25 should have happened before one’s own eyes One who delivers his 
opinion after he * has investigated (the matter) will not violate justice 
One* who has not committed theft, comes to be (declared) a thief, 
while a thief comes to be regarded as a non thief , although he had not 
committed (any) theft, m&ndatya* was found to be a thi ef at a trial 
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6 1/a*(^irya was vrongly dealt with at a thief There are Tarious Ten 
of this episode In the seTeral Paranas According to tbe l/erjbndryo ( Ch. 1 
and the Craru^e ( 1 142) be was impaled oodet a charge of theft The Pa^vta 
Bureae ( 141, 131 ) states that be aas snspected of a horse theft In the Stand* 
Pereae(V, 139-172 ) Ornaments of a woman, and Elngs wealth (VI 167} art ths 
inbjecU of theft There Is a well kaows ^(U ef that name In the Vedio bteratore. 
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The divine dharma indeed is very subtle, difficult to be seen, difficult to 
be investigated , hence the course o£ justice should be conducted by a visi 
ble path ’ ‘ Surface,' t. e the earth’s surface ‘ At a trial’, i e by the 

particular variety of a decision known is judicial investigation (FyaioAdm) 

‘ A visible path’ t e clear way Hano * also ‘ As a hunter traces the 5 

lair of a (wounded) deer by the drops of blood even so the king shall dis 
cover on which side the right lies, by inferences (from the facts) (44) 

By external signs let him discover the internal disposition of men, by 
their \oice, colour, motions, aspect, eyes, and gestures also' Yajnavalkya^ 
also “ In the case of an assault for which there were no witnesses, the lO 
investigation should be carried on by means of marks, probabilities, popn 
lar report and the like, for fear that the marks might have been counter 
felted ’’ The meaning is that m a case of an assault for which there exist 
no witnesses, one should not decide merely by signs like a wound or the 
like, because of the possibility of an artidcial wound, but that the case 15 
should be investigated by regard to probabilities etc So also Naraila * 

“Some one might by making a mark upon himself and throogb hatred, 
cause trouble to another , m such a case, the investigation should be by a 
resort to reasoning, motive, the subject matter, and past relations (between 
the two) “ ‘ Mark,’ such as a seat or the like * Reasoning, ’ t t inference 20 
from circumstances ‘ Motive, logical inference * The subject,' \ e , 
the cause, ‘ Relation,' i e context , or previous quarrel ‘The investiga* 
tion I e w ith a view to deade the dispute m accordance with actual 
happenings Hence also YijSaTalkya * y* After discarding all circum- 
vention, the king should decide disputes according to the actual facts , for 25 
even a real claim (based on actual facts), if not properly presented is likely 
to be lost in a judicial proceeding ’ The meaning is tliat there being an 
absence of certainty about documentary and other evidence, the case *et np by 
the plaintiff or the defendant, although (it may be) true according to actual 
facts, IS lost m the trial , and it is for this reason that he should pursue 39 
actual facts Nsrada* also “The king having the means of justice, may 
indeed neglect incorrect statements if made, he aliould punue facts aloue, 
since prosperity IS based on justice ” ‘Statements’ (S'i*^/nm) 1 e declara* 
tions made by the plaintiff and the defendant. The meaning is that here 
one 15 not to pursue the rambling prattles of an indiv idual, but that as far 35 
as may be possible one shonld pnrsue the real troth When, however, u is 
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not possible entirely to trace theactaal facts, then by resort to circumven 
tion even a decision should certainly be made to depend upon nitnesaes 
and like other means of evidence So also has been stated by the Same 
Author ‘ “ Because it may be founded either on truth or on error, there- 
5 fore it 15 s ud to have two results ” By Gautama^ also has it been stated 
“ In cases of dispute the truth shall be established by means of witnesses.” 
* By means of witnesses ’ is intended by implication to include other means 
of proof Hence also Maau * ‘Lveryday, m accordance with the prm 
ciples of local usaj'es and also the dictates of S Astra all (cases) which have 
10 been set out under the eighteen titles of law ” t e the supplement is 
that the cases set out (under the titles) should one look into these, 
in the absence of the dictates of the aJs/rn, one should decide by means of 
local usages To that effect also KatfSyaaa The deasion of a king 
based on his own opinion (meiely) where a te\t is available, leads away 
15 from heaven thieatens the rum of the |)eople, may bring on danger from 
the annv of an enemy and may reduce (long) life and 
Page 2G* ainlity Tlierefore a king should decide cases m 
accordance with the rules prescribed in the sdstrn , 
when, however there is an absence of texts he should carry out according 
to the local usage of all the people ’ ‘ Bring on danger from tlie army of 
the enemy ' t e may create danger as emanating from an enemy s army 
‘Texts (VAki/am) t » ambontative texts (i^lsfrnm) 

Of local usage also, the Sme Aulher states the cliaracteristics 
‘‘Inn particular region whatever rule Ins been m force for along 
05 tunc, witliout being opposed to the 5r»tioribe Smrh, that is called 
the local usage ( of the region ) ’ That moredv er, should be caused 
to be incoi porated in a book , so says the Same Aalbor “ Whatever 
rule of adjuslment has been settled in accordance with the agreement 
of the (people of the) region, should always be preserved in writing 
{Q sealed with the royal signet should be preserve! wjtli effort like 
S' , and one should decide after a proper appreciation of the same ’ 
7}jf crpressJOJi * the same * is intended to indicate the rule of an 
adjustment approved of a family and the like also Hence also Pitsmihs : 

‘1 Whatever the best practice, whether in ncconUnce w itli law, or not 
^ according to Ian, tliat Js deebred to be usagi- by riason of its being pne 
^ tisevl by the families ike and the country Transactions between tlie inhabit 
ants of a V illage colony, town, guild, carnan, and an army should be 
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decided by regard to usage, so says Brhaspati This has a reference to 
disputes mutually among the inhabitants o£ v vilhge etc In regard, 
however, to a dispute between these ind others, a decision should be 
reached according to the dictates of the S'dslra alone To that effect, 
moreover, the Same Author ‘ In the case of die inhabitants of a country 5 
citj colony town or village, by their own conventions , (and) by regard 
to the Dharma S'a'^ha, in disputes of these with others 

Where however, these means (of proof) do not exist, theie the 
decision shall be according to the order of the Kiug , so says the Same 
Author ‘ Where no document exists, nor possession nor also witnesses, 10 
nor is also a resort to an ordeal possible, there the King is the authority 
Those disputes of a doubtful charactei which cannot be determined in 
the case of these, the king is the mthoritj since he is the master of all 
Here, moreover Harita ‘That decision which has been declared 
according to tlie dictates of the DAnr/na 5 ds/m which is characterised by I5 
a conformity to the usage of the good men, and which, moreover is 
uncontaminated by circumvention such a one is a legal decision ‘Legal 
(_Dhramikah),t e not swerving fiom (rfAamirt) legal principles 

For a Ling investigating in this manner Narada’ states the fruit 
For a King who self restrained decides disputes according to law seven £0 
good qualities become manifest like the seven flames from fire The 

meaning is that like the seven Hames of fire the s*vea good qualities arise 
The good quilities states the Same Author* Religious merit 
worldly gam fame- respect among men favourableness reverence on the 
part of his subjects and an everlasting residence in paradise Respect 2 a 
1 e esteem among men Favoui ableness {.Upagraha')^ i e a place of 
resort ‘By restraining the 8inn»rs and by protecting the good Kings 
are always punhed just as the twice born (aie) by sacrifices YajSa 
valkya* also fie the King who punishes the pinisliable properly 
and executes tlio«e deservio^, capital punishment siiall be deemed to hav e 
performed manv sacritices consnmniated with neb gifts Thus bearing 
m mind equal to the sacrificial separately should he personally attend to 
the judicial proceedings every daj in the compao} of Councillors ‘Every 
day — this expression has a reference to days other than the fourteenth and 
the like others For to that effect Samvarla The fourteenth, the new Moon 35 


1 Intr 32 

3 £r Jolly translates as conquest 


3 Intr 33 

4 Acbara 359 360 
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daj , the Fuil Moon day, likewise the eighth — on these days one should 
neve^old jud^l mvestigations at all On days other than these even be 
fore the midday only To that effect Br haspali In the forepart of the day, 

having taken his seat m it accompanied by aged ministers and dependents, 
5 be ( the King) should interpret the meaning of ancient 

Page 27* Pur na, DharmasSstra, and listen likewise , and should 
oircfully consider administrative matters surrounded 
by three Councillors ‘In it , t e in the assembly room with the characteri 
sties as described In the forenoon also, after the four gha{\k&s only 
10 as that period is intended for the fire sacrifices Hence also Kityiyana 
“That portion oE three parts which occurs after the first eight parts of a 
day such a period is considered to be the best m the «$" ^tras for judicial 
investigations In this portion of tlireeperiods one should always investi 
gate So also Pilamaha The writer, the accountant the SAsUa the 
15 'Warden, the Councillors gold, fire and water, thus of eight parts is declar 
ed to be the means , by resorting to it one should always inquire into a 
matter (in company) with the cituens The use of the word citizens is 
intended as indicative of all people included in ones kingdom To that 
effect also Mana ' ‘ Being seated there, he shall give satisfaction to oil 

SO the subjects (as approach him) and dismiss them 'There, te in the 
judicial assembly 

In regard to the subjects also one should not decide after 
himself creating disputes To tliat elTect also is Pilamalui But he 
should not investigate after starling it Inmself or through his man By 
25 the expression his man the prohibition here is m regard to an affair 
started by a man nnder the orders of the king , and not for that 
started by any man If it were so there would a prohibition of matters 
started by a partj or a person connected with him anl so the iniestiga 
tion itself of disputes would come to be prohibited Hence also the man 
30 has been particularly characterised by Minn * / ‘ Neither the King nor any 
ser%antof his shall themseUes cause a lansuit to be started The 
supplement is, i e of men between whom there is no dispute To that 
effect al«o Narad* f But s King cither an hr pressure or through greed 
for wealth, should never cause to be started suits by men between wl om 
there was no dispute Suits i r disputes. So also, even a dispute 
although started bj the subjects but about which a comjlaint was no‘ 
filed by the party or some one connected with him, but somehow having 
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king sKou^d not tmhde Aspriies 




cotne to know, he should not admit So siys Mano^ • “Nor should he 
swallow somehow that which has not been brought by some other persons ’ 

‘Not brought' t e not made the subject of a complaint. ‘Anyhow, t e 
out of prejudice or the like Hence also Pitamaha ‘ Not through 
prejudice, nor through avarice, nor through anger, should a king clutch 5 
at disputes not advanced by others, nor also even of his own will”. 

‘By others’ i e by the complainants Here the Same Author states an 
exception “Circumventions, is also offences, and those matters likewise 
which are for the king ( to investigate ) , these, however, a king should 
take up himself without a complainant”. 10 

There the Same Author details the ( cases of ) circumventions 
(ChhalAiu)^ “A way layer, one threatening with the hand, 
one trespissiog over a wall, the destroyer of a drinking fount, as 
also of a dwelling place the supplier of destructive weapons, and 
one who discloses the royal secrets , one who unauthonsedly enters the 15 
harem, a dwelling house, a treasury room, the kitchen as also 
onewho st-ires at ^ meal One intent on throwing dung, urine phlegm, 
and wind, or sitting on the hims m a fixed posture m the presence of the 
king , one obstructing a front seit , also one who enters putting on a dress 
tar 111 excess of the king’s , one who enters by a wrong way, as also one 20 
who enters at a wrong time Using the bed, the seat, and the sandals, seat* 
ing oneself upon the bed and the seat and when the king is sleeping nearby 
One who times about , one who resorts to what is disliked by the king , 

One taking a seat without being offered, as also one who puts on clothes, 
ornaments, and gold also Taking by oneself, one who takes a beetle and 25 

1 Ch VIII 43 (2) T — MedhaUtbi gives two 

mterpretationa of (I) (qfrj'ii— swwilow » t basil up or M be puts it ^ 

(2) Should not accept monej' oUier tbaa Ibal under dispute, cp also Sstyayana cited 
in Vjarahara Sladbava and in the Conunentai/ of Baghavananda Jlledhatitlu states 
an exception viz a theft or a suniiar act affecting the public In the the 

reading 13 ? ^ and all the Commentators have followed this reading The 

Author of tbe Smrtichandrika however, reads snr#! Aceordiug to the above readmes ' 

It would mean that complaints ’edged by others should not be pushed up The reading 
in the Smrtichsndrika would mean that nnless ‘ complaint 13 made, a king should cot 
clutch at & dispute” Here the literal meaning in the Dhatupatha (ST^SfSt) would 
he appropriate The text of rilamoha cited farther on has the same sense 


2 — ^This word 35? is used lo legal treatises in several senses Pre 

eminently, it is used to indicate *error fraud, or circumvention See Narad 
Intr I 31 also Yajn II 19 Here, it appears to io used m the sense of offence^ 
within the •pecial originating jurisdiction of the King ’Bxcesses’ ^ 
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The Chhalas Offences exdusiv^y far (he kvhgs^ junsiidtoh 


eats It One who speaks without bang authorised, as also one who 
makes complaints against the Ling One putting on one cloth likewise 
one who has not eaten one who lias tattooed his liody in various colours 
as also one who wears a garland and one who blows 
5 Page 28* out the upper garment One who enslirouds his head 
one who IS intent on jicking out lioles One who is 
intensively attached, one whose hair are loose, also one who pulls out the 
ears and the eyes , as also one who grinds bis teeth, who cleans the ears 
and the nose — these fifty kmds of actions in the presence of the king are 
10 regaided as circumventions {Chh Mm) Sleeping in the bed of a king as 
also seating on his seat putting on Ins sandals are the three excesses Of 
clothes and ornaments also 5.c ’ i e one who takes ( these ) without b mg 
given The twice mention of the expression ‘With hairs loose , is intended 
to include a birbei also The rest is clear in meaning 

Narada* states tiie offences “The (habitual) transgressors of 
commands, murder of a woman mixture of the inrun#, intercourse witli 
another s wife theft, pi egnancy also without a husband, abuse, speecli 
which should be avoided, assiult also causing abortion of a phectus 
These ten (kinds of offences) also The suggestion is tint these the king 
20 should investigate even without any complainant Likewise also Samvarta 
^ Arrest, obstruction m the way, and where there is pregnancj without a 
husband, by himself sliould the king investigate e\en witliout a complain 
ant Of one who has visible immense wealth, but the source is not visi 
ble anywhei e, tiie king himself should investigate, even without a com 
25 plauiant Interrupting a meeting cutting up of trees, destruction of crops 
also, the king should himself investigate even without a complainant A 
maiden lifter, a sinner degraded brVimana engaging in others property 
disputes, the king should himself try In the matter of the tax con 
sistin" of the one sixth that which cuts open a path, apprehension of 
30 theft from one’s kingdom, violation of other’s wues the destroyer of 
cows and brlbmanas as also that which is destructive of the crops — these 
ten (kinds of) offences, the king himself should im estigate ' The meaning 
18 that there i e m arrest etc £he ten tl*^in<l8 otj oTfences tlie'kiiig shoiiltl 
inve'tifTite suo moiu Here, the use of the expression ‘ obstruction in the 
way IS intended as indicative of subventions , of the inclusion of those 
enumerated m the ten (kinds of) offences is intended as indicative of 
those The expression ‘destructive of crops however is indicative of topics 
1 ^ot foaadlD the pobIi;b<d edition otiierada. 
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Tomes cognizcJ)le by (be hng diredly. Sldbhala and SdcJuiki 

3Somf 

All these heads, moreover> have been pointed out by Pilamaha : 
'^The eradicator, the ci op-destroyer likewise, the incendiary also, the vio- 
lator of a maiden, one who conceals a deposit ; one who breaks up the 
tbcs'RS upon an embankment, as also one who trespasses upon a field ; the 
destroyer of a pleasure-gaiden, likewise the poisoner, one inciting hatred ^ 
against the king, likewise one who breaks open his seal, as also one who 
divulges his secrets, and one who sets free a prisoner ; one who 
accepts possession and fine, a donation, and also an increase, one ho con- 
ceals the drum procUmation, ownerless property, as also property appro- 
priated by the king ; as also what brings about the destruction of a limb; 10 
these twenty-two topics, the learned declare as cog niza ble by the k ing.’* 

In this manner, acts of arcumvention and the like, should be investigated 
by the king after having come to know of these directly or throughan inform, 
er stabhaka), or an intelligence officer Sikfiaka) It should thus 
be understood that in regard to other topics, after having cognition of 15 
these from the litigants or persons connected with them, and not otherwise. 

Kalyayana ^ states the ch iracteristics of a Sli>bbala (private informer), 
and a Silc/iala (Intelligence officer) “ One who with the sole motive for 
gain, and instigated by lucre, first gives information of wkat is censured 
by the S'dstra, such a one is called a Stobkaka. One who has been appointed 20 
by tbe king himself for detecting the faults of others, and who after 
coniing to know , reports to the king, such a one is called the Siichala 
‘ Witlj the sole motnefor gam’ ( Arthamnihi/ah) t. e. who is pro- 
minently intent on making money. 

Page 29^ 25 

In this connection Harila ’ “After knowing tbe S'dstrris, the Ians of 
tbe Vartias, as also of the common people Ins subjects, and also the chara- 
cteristics of Vyavaheira, tbe king should act according to all that”. The 
Prakrits^ — the common people have been pointed out by Pitamaha : 

1 M M Kane m hia cwnpilaiion of KStyi^m reads Usn ( I* 8 ) and 

translates ‘tetlAoul being nrgid by tlie King' Ttua roadiog w not given either in the 
Mysore edition, or in 'Collections* 

2 — This word is used m vanona souses in the Sanskrit literature 

iTTi'aaiJiBT'5 Sir in the present case it u used 

to indicate citizens ontside Iha three T»rna», M few boeft mads clear by Pxtamaf\a In 

his text quoted above itfn WIS i H-nJlHnS ^ « The term prohtariat comci> 
very near the idea underlying this wordnyRchartcterised by J’lfamoAa a* Wjivwsrifarf q- 

3 Vfl Rqoi I The -word proUfaT%al ha* been pointed m diclionanea as a term used 
by modern Socialuts and Communists lor the whale body of wage-earning workers 
regarded as exploited by capitalist employcta and the ‘bourgeoisie’. The word also 
used in the tense of bwic varieties wi 8f W Bee Yij0 Achira 3p3, 
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“The w‘\sberman^ , the hyde-niaker, an actor, the basket-maker also, 
a fisherman should also be noticed, the ^^lechhas and the Bhillas likewise 
also, the weaa ers * (a), the SWirai as 0>)i the hunters (c). The IIaslas{d)> 
The Ldl hadnts (e), the Ghatttlas{t), the Kosedda$ (g), the Ahhraimdas (h) 

5 The Mdtangas (i), the Andopoi ^), and tlie Gopalas (k) These eighteen 
are the pralrhs ( ) declared by the wise , but they are alnays placed 
outside the Funinsand tlie ilsrnmns (orders) ’ 

The Cliaractenstics ^ o£ VyaiahdrOf moreover, ha\e already been 
described m the first Chapter Mann* also “After baaing properly 
10 examined the caste rules Ians of the people of the country, of guilds 
and familj customs also, and the fixed laws, one should settle the peculiar 
Ians of each”. ‘Rules of tlie guilds’, i e of the grocers, artisans Ac ni 
their own respectiae groupoj such a*-, ‘this to be sold on this day’, ‘this to be 
sold b} this guild onlj and the like ‘In this family, on the fifth day* 

15 or in the fifth ) ear ( the ceremonj of ) the piercing of the ear should be 
performed’, such and like others are the family customs ‘Should settle 
I e should propound And one not performing in non distress should be 
compelled by force to perform To that effect also YajBavalkya* ‘Tlie 
famihes, the people ‘ also, the S'rems, and (irtuas, and Jdnapadas also, 

QQ nhen deviatingfrom their laws, the King should chastise (them), and 
establish them m the right path* . 

Narada^ ‘Plaang before him the Dharmaadsiraf and adhering 
to the opinion of the Chief Judge, he should decide_suits in_proper^order- 
wilh a calm and concentrated attention" ‘In proper order, t e the ‘ 
<>5 meaning IS, m the order of hearing the statement of the plaintiff and the 
like To that effect also the Same Author ' ''“The statement of the 
ca«es should be first attended to, the title of the law after that , the 
deliberation and the decision also , thus mvestigation should be of four 

1 7317 The Uitakshau uiUrpretsUuB term as tbed^er 

2 HIsDy of the names stated sn tku Terse are not foand in the reference 
books 

(a) ’tar — ^The weayer from a loom aiTfCT Amara U 10 2S )i 

(4) forrt (e) ^ 

(») cfRlS (/) A usurer (4) 

(STStr) (0 »rm- the lowest of the depressed cksses (j) sjH-j (4) irtTTf 

5 — in the texts of i/arsAi (eea pages S-3 above) 

4 Oh VIII 43 5 Achara SCI 

6 Sfifii In theXajnavalk^a 8m|ii, tbereadrug is STpf} Castes 

7 Intr 1 S5, 8 ^tr.l.S6, 
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parts” Agama ^ , the hearing of the statement of the plaintiff, tha* 
should be done first, then that shonld be placed under a title o£ laiv, 
such as recovery of debt or the like , then the consideration of the 
evidence m support of the plaint and the answer, thereaftei the deter- 
mination of the success t e th** result , thus has been expounded in the 5 
Commentary thereon There Mann* “A King who desires his own 
welfare, must always forgive hti^nts, infants, aged and sickmen, who 
inweigh against him He who, tolerates when abused by persons in 
affliction, will by reason of that be exalted m heaven , he, however» 
out of ( the pride of ) Ins exalted position does wot forbear, goes to hell on 20 
that account” 

Thus in the Smrtichaiidrika the Rules o! InvesligalioDS 
ifow the Law of Arrest 

There Narada* “One who does not attend a cause which is to be 
tried, and who disregards his statement, the plaintiff 10 a cause may 15 
place such a one under arrest until legal summons 
Page 30 *' is issued E\en m (a case involving) a doubtful point, 
one who desires a decision of a dispute may put under 
restiaint under the king s order one who is indifferent for a decision and 
disregards the challenge of the plaintiff that he should proceed for a 20 
decision, until the time of the summons m the suit 

The arrest, moreover, is of four kinds , so saj s the Same Aathor * 
“Confinement to a place, arrest for a limited time, restrictions regarding 
travelling and prohibition against specific acts likewise, this is the 
fourfold division of arrest , one subjected to an arrest must not transgress ^5 
it” ‘Confinement to a place’, 1 e ’restraining with an injunction that one 
should not moie away from a house temple, or the like place ‘Arrtst 
for a limited time , e g. You should show yourself before the fifth , 
if not, you will have transgressed the King’s Commands in this or 
the like form ‘Restrictions regarding: triielling , i e prolubitir^^ j» 
joarney ‘Prohibition against specific acts’, such as spreading out a 
merchandise , not how ei er for looking at it As says Kaljrayana “One 
however who by restnmuig the organs by causing obstruction to speech 

1 Id Uie comiaentarf on Narada Agama bat been cxpluned as 'connecljon* 

I « tbo relation of the case in hand to tbc entire ayateta of Uw (See 8 B £ TTT ttt 
p 14 note on 36). 2 Ch VIII 312,313 

3 IntT Ch.1 -17 4 Attr Ch.1 48 
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breathing, and tlie like to one who does not* deserve to be lestrained 
such a one should be punished but not the transgressor Tlie 
meaning is that as restraimng the organs would be difficult, 
one does not incui the charge of transgressing the king’s comnuind 
5 Hence also there is no fault m regard to crossing a river or npon a like dif 
ficulty , so says Narada * * One arrested while crossing a river, or in a 

forest, or in a bad country, or during a great cahinity, or while in similar 
predicaments, commits no fault by transgressing his arrest ” ‘ Crossing a 
river’ IS rivei-orossing, ‘forest,’ an impassable road, a country of the 
10 wicked thieves, tigers and the like IS * a had country ’ ‘ A calamity ' i e 
being surrounded by an enemy’s army or the hka Under these an! 
similar circumstances a transgression of an order even is no offence 
Elsewhere, however, Pitamaha states an offence One by whom a king s 
command has been transgressed, and m pvttcular when it can be perform 
15 ed, by such a one happens to be committed treason against the Govern 
ment with Its* seven departments ’ Where, however, there is an offence 
of the transgression of a command, there Vyasa* states a punishment 
* One who deserves an arrest incurs punishment upon a transgression 
Narada* also "If one arrested at a proper time breaks his arrest he 
20 shall be punished One who arrests improperly is liable to be punished ' 
Arresting improperly, t t the meaning is, arresting one wno ought not 
to be arrested To tint effect also Vyasa **006 however, who arrests those 
who ought not to be arrested, should be punished by the fang , tins is the 
established rule ’ 

25 KalySyana states those who ought not to be arrested ‘Those who 
have climbed up trees and mountains, those who are seated on elephants 
horses chanots or boats, those who are placed in diffii-alties,all these must 
not be arrested by tliose desinng to establish their claim Those afflicted 
with a disease, and those who are uiiler a calamity, and likewise those 
gQ who are engaged m offering a sacrifice , as also those who have not come 
out of a proceeding must not be arrested and the intoxicated, tiie lunatics, 
and the idiots liken ise also. Not an agriculturist at the sowing season, 
nor an armyman at the conscription time , as also one who has gone out 
after takinf' a vow, noi one who is under a time stipulation m the interval 

1 13 ft better reading Wq*irVT3T^^ JBtirf ^ VfiTVf 

C5V fniTirs^ 

3 Hat'IlTJtl Bee Yajn Acharft 853 

4 Tins Bftme test ocears m ^fttyajana ftlw 
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'^ho ehcadA lud he arrested f SS 

Aq agriculturist when ready to reip the crop, on the approach of the rainy 
season likewise, from the commencement to the collection, during that 
period one must not proceed against The import is as that the period is 
not proper for an arrest Brhaspali also ‘Onewho has made preparations 
fora marriage the sick one a/Bicted with piin a lunatic, an infant, the j 
intoxicated, the aged, one ho is already under a cliarge, one ready for 
the king s service and one nnder a vow When a 
Page 31* conflict is imminent, an armyman , ora husbandman 
when engaged in collection is also those placed in a 
difficulty, must not be arrested, and a woman with a husband likewise lO 
‘Conflict’ t e a battle , Narada * also “One desirous of marriage, one 
oppressed by a disease one about to offer a sacrifice one immersed m 
difficulty, likewise one who IS (already) accused by another, as also 
one ready for the kings service , cowherds at the cattle path, cultivators 
at the commencement of the crop season, artisans also for that period, the la 
armbeaiers also during the war one who has not reached (the age of) 
capacity, the messenger, one who is about to make a donation, one under 
a vow, as also those immersed in difficulty must not be arrested , uor 
must the king summon these Desirous of marnage’, t e about to 
marry , ‘the cattle path , 1 e the forest bolder , one who has not reached 20 
( the age of ) capacity t « who has not completed his sixteenth year , 
hnimersed in difficulty t e those deprived of everything by thieves and 
the like Vjasa also ‘ The diseased one about to offer a sacrifice, a lunatic, 
one desirous of (performing) a religious duty, one under a difficulty, one 
under a vow one about to make a donatiou.must not be proceeded against, 25 
nor arrested, nor must (the king) summon him Here Brhaspati "A 
tradesman after he has sold off his merchandise , after the crop is produced, 
the husbandman , as also those prepared for a sacrifice, should be compelled 
to pay after they have accomplished their purpose ’ 

Thus m the SmHichandriki the Law of Arrest 3 q 


Now the commencemenl of the Tru! 

There Manu ^ After baviog placed himself on the seat of justice 
with hi3 body duly covered, aud with concentrated attention havin" bow 
ed to the guardian ® deities of the regions ’ , the substance is that at a 

1 Intr 1 o8 53 54 2 Ch VII 23 " 

3 ril+'iidl — commencing with India aad the rest th«8 are eight 
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inaling fal'e statements in judiciil proceedings" Kilyayana ftlso: 

“ SLves, servants, pupils appointed persons, and Idndfiaias likewise, of 
the plaintiff sliall not be liable to punishment ; one, lio\\e\er, vrho is any 
other than these shall deserae punishment.” 

Tims, even the person lodging the complaint, « hen speaking un- 5 
mannerly, shall be punished ; so says Uianalj ; “ Carrying a weapon and 
without an upper garment, with hair looseneil, equipped with the means, 
and speaking with the left hand, wearing a garland, shalHncur punish- 
ment" Tlie import is that therefore neaer should one in such a condi- 
tion address. JO 

Thereafter, his statement, the writer should write down on the boaid 
or the like. To that effect also NSrada' “WTieii, angered b) jxiseion* 
or the like, he utters something in t)ie eaideiice, .a]) that (statement) of 
the plauitllf, he should at once ’ wiitc «low n on a board or the like". 'In the 
evidence’, t e. in the presence of the king or the like. That statement, 15 
if it be not unworthy of consideration, as e g ‘Money was advanced 

by me in another birth, and he U not returning that, or such like, then 
for bringing over the defendant, the sending of a sealed packet or the 
like should be directed. To that effect also Katyayana "Thus interrogated, 
what he speaks ( as his gne>ance), he (» e the king) should consider 20 
along with the Councillors and tlie Br^bmanas , and if the complaint be 
proper or according to law, ( an order bearing ) the seal, should be given 
to him, or a messengei be ordered", *fo bun’, : e. to the informant; 
‘messenger’, li e the Sddhyapdla* , ‘according to law', t e. in a proper 
form , the meaning is that ( it is ) sufficient for issuing a summons to the 95 
person complained against To that effect also Briiaspati . “One against 
whom a person makes an accusation on facts or on suspicion, such a ore 
alone should the King cause to be brought, either by (sending) a sealed 
order, or a messenger” The import is that such a one alone Ins the 
nght to give a reply Hence also KSlyiyana ‘The right is of one who 30 
has been complained against, and not of any other unconnected". The 
, I Intr I 18 

2 au interesting note When a litigant aedet the inflaence 
of passion &,c blurts out something which happens to be a Tery important piece of 
evidence, be should say ‘amen’ (On), and put it down in his note 

3 saying ‘alright', ‘amen j cp sWn^iTRqifin Malatimadhava Vl ' 

4 This word has been explain^ before hy a quotation from Fui?.,, / o 

T. an n i-ii ^ ^ 
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TT’Ao mn appear and plead ’ 


ifleatiirg is that, for ‘any other’, not complained again«t in that dispute b} 
rea«on of an absence of connection, there IS no right of giving a reply 
Hence, for any other there is no right of joining as an opponent , but for 
himself (only) , bat h} the person compUtned against taking up the (task oO 
5 giving a reply or by the Chief Judge making it out for facilitating his 
own function, or bj the disputant of his own will accepting him as a 
respondent and not otherwise , so says the Same Author ‘'Or e\ en a 
stranger is permitted, if he is put fortvard bj the person compbinevl against, 
a stranger who has been offered by the disputant to the Court Officer, 
such a one maj be regarded as a respondent , as also one who bis been 
admitted by the plaintiff himself’ The meaning is 
Page 33* this Eren a stranger, i e one unconnecteil with the 
dispute, (but) deputed to oppose, and is authonsed as a 
defendant by the person complained against, is regarded as a ( jiroper ) res 
pondent by Mann and the rest. Likewise, another, a second t rarietj of ) 
respondent *hoald be regarded as one, who ( though ) a stranger t e not 
connected jmtii the matter in dispute, had been deputeti to the (^iief 
Judge by the person complained against, or one who lias been admitted » e 
accepted as opponent by the plaintiff 

20 Moreover, this right of an unauthorised person to act as opponent 
should be understood to be lu the case of persons who are incapacitated by 
a disease or the like, in such a case the person who has the right not being 
competent to plead m person himself Hence also BrhaspaU ‘For the 
immatnre, the idiot, the lunabcv the aged, a woman, an infaiit, one 
25 afflicted with a di«ease, a kindred may declare the phint, or any other 
person duly appointed Hence also, a prohibition for a summons 
against these been stated m the Smrtis by Harila and others ^‘Tlie 
Km" should not cause to be summoned a person who is unable, a minor, 
the old, one placed m difficnlty, one engaged in (religions) duties , nor a 
" I person who would suffer a great lo^s if he were summoned, a person afflict 
ed with pain, a person engrossed m the hug’s service, or in celebrating festi- 
vals ; the intoxicated, persons po«ses«ed by evil spirits the idiots or the m 
sane, the aggrieved, or persons who are dependents’. ‘Unable’, i e afflicted 
with a disease, "placed in diflMoUy’ * e against whom a calamity has an«en; 

• ‘Engaged m duties’, i e who is engro’^sed in the performance of the ordi 
nary and "peaal duties, one who'e comingwould cause agreat loss is ‘one 
who w ould suffer great loss’ ; pain is the virrow caused by the separation 
fixim a friend, one who has that is ‘one afflicted with pain’; ‘the intoxicated ’j 
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one whose intellect has fallen on account of or a like jrttoxicating 

drug, ttnmalta, a person troubled b} evil spirits, bilhousness or the like 
cause , ‘insane’, t e inattentive m all matters, ‘afflicted with pain, 
caused by poison etc The use of the word lependent is indicative by 
implication, also of women who are not independent Hence also 5 
Katyayana •) The king must not summon persons who are intent upon a 
religious performance for prosperity, the diseased and also the idiots, 
those not at ease, the intoxicated the lunatics those suffering from pain 
and the women ’ Here, the women contemplated are those who are dep 
endent upon other** Since says the Same Aolhor “Not a young and de- jo 
based woman nor one born in a family, a woman recently delivered, a 
maiden of the highest of all the larnas these are declared to be dependents 
on their castes A summons is allowed against women upon whom their 
families are dependent, profligate women, a<» also those who are prostitute*, 
those who are of a low family, as also those who have become degraded ” 51 
‘ Debased,' * e overpowered by passion , young ’ is qualitative of the 
same also , born in a family i e born in a high family of tbe highest 
o£iarnas,’i e of a t arna higher than that of the plaintiff , those' 1 e 
those mentioned before these Eve dependent on their caste are under 
their lead not others Therefore, the meaning is that the summoning 20 
of those women upon whom their famihea are dependent is permitted 
by Manu and the test 

Narada' also prohibits the summouing of some -^One about to 
marry one oppressed by a disease, one about to offei a sacrifice one afflicti 
ed by a calamity, as also one (already) accused by another, and one engag 25 
ed m the king s service cowherds engaged m tending cattle, cultivators m 
the act of sowing the crops artisans also during the time and armbearets 
also during battle Also one who has not yet reached the age of discre 
tion a messenger one about to make donations one (who is engaged) 
under a vow tl ose also who are placed in difficult) — must not be 30 
anested, nor should tbe kiUj, issue a summons to them About to 
marry, i e just prepared for mamage Vyasa also ‘ One diseased 
about to offer a sacrifice, the intoxicated, one intent 00 a religious perfor- 
mance one placed in difficulty, oue observing a vow one about to make 
donations must not be accused, nor be placed under arrest, nor should the 35 
king summon him Therefore it is established that the rule regarding a 


1 InU I 62-54 
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deputy IS m the case of those only who are under lu incapacitj and the 
like 

When, hoi^e\er, no result can be obtained from a represent itive 
deputed by the mcap.\x or the like, then a summons should be issued 
5 ag'iinst the incapax also To that eilect al«o Hanta * Taking into con 
aidepation the time and the place, as also the iniportance or otherwise of 
the cause, the king maj cause even tlie mcapav etc to be summoned, and 
brought comfortably by stages *’ 

When, bowever, the accusation is in legard to a serious matter, then 
10 a summons is necessary against the iccused himself 

pAot 34* only , as in sucli a case a deputy has not been per* 
mitted For KStyayana also “ In the case of a 
Brilimicide, 'iir <-dnnking, theft, adultery with the preceptor’s uife, and 
other fl'rtWyu’ disputes a representatue cannot l» offered The 
15 Same Author also states the a«nMya causes “In manshughter, theft, out 
ngiag another’s wife, eatmg the ooealable, abduction and violationofa 
maiden, violence, counterfeiting, trsason against the king likewise, a deputy 
(or a) representative cannot be ailmitted for a Complauymt or the Respondent 
also ” A deputy of the compbinant or of the Respoudent is the ‘ Repre 
«0 sentative* Such a one must not be admitted in serious matters, such as 
the<e and the like others Hence also Hirila '* Even after liaving come 
to know of the accusation, those who resort to the forest, such ns the her 
mit and the like, even these the king should summon in serious cause®, 
(but) without creating anger’ Here by stating ‘without creating anger,’ the 
25 Author intends to con\ey that m the case of ordinary persons, a eummons 
may be made e\ en « ith sliarp words 5Ioreo\ er, this has been made clear 
by Vym * One who causes injury, or does not prefer, through dishonesty, 
what IS due to be given to one making a demand , such none must be 
dragged under the bug’s order’’ One, however, who does not come up 
30 even by the King’s onler, for such a one Brhaipsli states the punishment 
“One, however, who when summonevl, does not come ujv out of pride 
relying upou the strength of Ins kindred, for such a one a penalty should 
be presenbed proportionate to the nccosatioii^. TiilySyaua also ' One, 

1 smWWtTi another teadiog U (Eanep 13) The eoonts «nane 

rat^d hero ara regarded as l/oW^toIo* SaaYajl HI *'27 The reading la mwi 
I* and*? ai Tbo roaintain* the reading 3uwq?rf w 

will be leen in the next line Irom tb« ennmQiaUon ot Uie*o ai glru) in the next Use 
smwerldcntlrh meant to Indieate tbo^ caosu «hlch cuiQOt wait lor an uuabty, 
not £t lor an a*fcmbly olthe m?* 
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who when summoned being able treats with contumely the King s 
Command, for such a one the king should administer a punishment 
according to the procedure observed m the rulw , m a petty matter fifty 
for one of a middling quality, two hundred and more, and m heavy cases 
fi\ e hundred and more The quantity here is of Panas, as the Same 5 
Anlhor has stated ' Whatever penalty has been deliberately fixed for a 
particulai offence its equualent should he taken m panas should be 
understood from what will be sbited further on ” By the use of the 
expression ‘being able’, ( it is intended ) that m the case of adversity etc 
no penalty should be administered But after ifc lias passed off a fiesh 10 
summons ( should be issued ) Hence also Vyasa ‘When i country is 
infe«tecl by a foreign army, oris in a ( «tate of ) finimc, or \\ hen it is 
troubled by disease, one should issue a fresh summons , one must not 
administer a penalty Harifaalso “If one who is accused has m reality a 
king s (commission) or divine (duty) to perform, and he goes to bis place, 15 
or an interior place, for so doing, however, he does not incur blame" ‘In 
reality’, i s as a positive fact If it be not in reality, then he should be 
punished and afterwards compelled to proceed with tlie trial To that 
effect also the Same Author ‘ He should, however, be duly placed by 
effort othei wise he will incur pen Uty andaftei having punished, there 20 

after again he should be compelled to proceed before the king a justices* 

In this raaiinei by whichever means whatsoever producel 
the accused person should be placed in front of the complainant in the 
presence of the court or any other desired place To that effect 
Pitamaha ‘ The respondent then should be placed before the court 2 j 
by the plaintiff, at the contemplated or any other place , otherwise 
he 13 not reliable The meaning is that he should be placed at such 
a spot ubere the concealment of the offending marks would be 
impossible Thereafter when questioned by the king the accused 
should narrate the facts as are favourable to him as a guest for a fact is 30 
not possible from the mere information of the complainant Hence also 
m the rule as to the quest after facts has been stated by Manu ‘ “ By 

their voice, (their) colour, (their) motions, their aspect their eyes and 
tbeir speech also,’ in a dispute involving (an element of) deceit also 
before the statement of the first informant is taken down in writing for the 35 
purpose of the (correct) appieciation of the informant about the fraud 

1 Cli VUI 2 d * ■ 
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while the person comphincd ngamH thereafter , nt the conclusion of these 
two, the councillors, and the dnef jalge after tint’ 'Should address 
first,’ t e should make the alTinnation To that effect also Nirada* ^ “A 
rojsl edict a (private) document, a written title a gnnt, a pledge a (pro 
rmse in) writing, a sale or a purchase , one who brings an action in regard o 
to aiij oE these before the king, for sudi a one should be declared to have 
Mie right to begin, by those conversant avith the laws ’ The meaning is that 
in all cases, the complainant has always the nglit to etpomul his affirma 
tion Here the Same Author* “ One who has suffered greater in3ury 
or whose subject matter is (of) greater (importance), to him should be jq 
^ iven the plaintiffs right, not (merely) one who first complains Plain 
tiffs right,’ 1 e the right to begin To that effect also Kalyayana*-/ ‘ One, 
who has suffered greater injury or whose subject wiatter is (of) greater 
importance for such a one shall have the right to begin , and not for one 
•who first complains ” Tlie meaning is that in a matter of such a charac lo 
ter the inversion of the plaintiff s and defendant s position should be 
made by the investigators W here both arc mutually placed m the position 
of plaintiffs at the same time by reason of a difference in the object to be 
accomplished, m such a case the plaintiffs position should be gi\en to one 
(who 18 ) of a higher caste or to one whose injury was greater To that gO 
effect Brhaspali Where the plaintiff and the defendant have approach 
ed the court, each claiming to be (beard) first, the inquiry should be taken 
in the order of pnointy of inruos, or by a consideration of the injury 
Eaen on a similarity of the torno (the trial) should be taken by regard 
to the injury 22 

Wlien pairs of several plaintiffs appear simultaneouslj , Maun * states 
the order of investigation Knowing what is expedient or inexpedient 
and what is pure justice or injustice one should examine the causes of 
suitors according to the order of the mriwis 

Thus in the Srarticbandrika, the commeDcemcnt of a (rial 

Page 36* Now the part relating to the Plaint ( PralijSapadah ) 

There Brhaspali When be has appeared, one shoull cause the case 
of the plaintiff to be put to writing ’ The meaning is that when the 

1 Intr^I S8 8 B E Yol XXXUI p S3 

2 — See Ys 3 D I 319 referred to farther on under the T tie of 
I)o nments 

3 Kot found in Naroda The KatfafUa Snfrti has n s m lai rule S e further 

4 Ch Vm 24 
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defendant IS neai,tlit plaint should be caused to be nntten To that 
effect also Yajaavalkya ^ “ In the presence of the defendant should be 

reduced to nriting ivhatever 13 alleged by tlie plaintiff” The expression 
‘ whatever is alleged by the plaintiff is used to demonstrate that the point 
5 which has been mentioned as to be established, tliat alone should be written 
down and not any other point In short, not that whatever has been stated, 
all that even should be written, since the Same Author 8a}8 that even of 
things not stated, such as the year and such other particulars, should be 
I'educed to writing ‘ Marl^ with the year, the month, the fortnight 
10 the day, the name, the caste, and the like ” Year,! e the annual period 
that moreover to be written down should be of the time when the monej 
was advanced, the month and the like also should be of the same period 
The paiticuUrs included m tlie expression ‘and such hke others' have been 
pointed out by Katyayasa ‘ Having entered the period and the year also 
15 the month the fortnight, tlie day likewise the time the particular place, 
the subject, the spot, the caste the form (of the body) the age, the dimen 
sions of the object to bo secured, the quantity, his own name likewise, the 
names of the kings m onler, the dwelling place, the name of the thing to 
be secured, the names of the ancestois in due order, tlie injury, the person 
20 who took, flud the donor, the reasons for forbearance and other details the 
plaint should be filed ” ‘ Period,’ * e the time when the money was 
advanced and the like , indicated by the king (ruling) at that time , ‘ the 
year,’ (tarsAam) such as etc ‘The time’ Veld, such as identified 
by the act of possession etc ' the jarticuKr place,’ ic the particular of 
25 the oDject or the action to be secured , * spot ’ such as the country between 
two rivers * The site of the subject of dispute, such as of a house, village 
etc * Subject matter,’ (w hayah), such as themterveniug* region or the 
like Form i e particular constitution of the bpdy , ‘ age ’ such as youth 
etc- ‘Dimensions ’ i e measurement, such as a rod, a balance, a prastha ^ 

S5 etc Of self, i. e of the plaintiff, of the kings, and of those m posses 
Sion of the land etc. for the (jwrticular) period and the like , ‘ residence, 

I e. place of residence such as a house a cowpen etc , ‘ ancestors, i e the 

1 Book II 6 

2 « the tegtim iwhrow, ttro rtreis and vatered b/ these 
Tbo region between the two grent iirer« th« Qitagea nod the Jamna Las been 
porticuJarJj known as wolf? 

3 IS a measure of land See Amara II IX 89 

0(6 ??|) > gef ipv rvrur jvi? i 
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fithei etc o£ the pKintifT and the tlefendiut , ‘ injaiy,’ either for the* 
surety, caused by the creditoi *lhe person who took, j e the (oiigiml) 
jierson who started the acceptance of the donation etc ‘ The donor,’ i e 
the giver , ‘ the reasons for forbearance ’ t e the causes for bearing wit)i 
the enjoyment of one’s property etc by another, ‘othere, i e m addition 5 
to those pointed out, such as, the interest, the source etc 

To that eftect also Brhaspali ‘ Fanltless, together with an afhmiatioin 
containing the means of proof and the source (of title), setting out 
the amount of money, one should wiite tlie injmy and the motne 
for forbearance ’ Likewise the Same Author * states other charactenstics 10 
also “ Briefly worded, pregnant m meaning, absoliitelv unambiguou*! 
and not confused, containing the statement of the opponent s acts, and 
asking for a pre\ enti\ e order agaiust the opf«>nent , ha% mg cai efullj 
examined all these char icteri8tic« and well settlwl, a plaint so foimuhted 
should be accepted other tlian this, howe%er is (only) a semblance of 1'5 
a plaint ’ 

The Saograbakara ^ also Tint io tended a phint ot complaint, 
which 18 presented or made to the king and which coiitnns the cause of 
^^.tlon(<T?//fl), which 18 m accoidance with the law, which is wholly complete, 
and 18 flee from confusion whicli contains the point at issue which is 20 
I'couchel m significant language and which is consistent with the claim 
made (out), which is intelligible, not inconsistent certain capable of proof, 
(which is) concise yet bringing out the whole cause ot action not impossible 
in legard to place 01 time ;-which contains the jeai the season the month, 
the fortnight, the day, the tune, Uie country and the particular district, tiie _*j 
Milage the house 01 dn ellm,3 place the point at issue the designation the 
caste the personal description and ag® which contains tlie measure and 
quantitj of the object to be secured, the names of the plaintiff himself 
and of the defendant, and which is marked with the names of the ances 
tors of himself and of the defendant lespectively as also with the names ^0 
of kings (which contains) the cause of forbearino. and the injure clone 
to Self (t e the plaintiff) m which are mentioned the names of the 
jjiantee and the grantor ’ ‘ Arihaiai 1 e containing the occ-ision (for 
the complnnt) , in accordance with liw 1 i possessing the chjracteri 
sties of a concise statement with comprehensive aigniGcance ‘ complete,' i e to 

1 Another reading 19 Canned b> tLe lurety and the monovlender 

“ Ch HI c 

3 Cited in Hitak'liara Cell } OoS U 10 ij Dalambhatti assigns this 
to ^,arada 

» 
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not m need of any implied ’ supplements , ‘ devoid of confusion,' i c not 
containing words of doubtful import, ‘containing the point at issue,’ 
wbidiisnot without the {x>mt wliicli is intendeil to be established, 
_ * couched in significant language,’ I e.devoul of woids having secondary 
** or implied sense , * consistent with the claim made ' i e not contradictor) 
to the first information ‘ intelligible,’ i e tbe subject matter of winch is 
well known among the people , ‘ not inconsistent,' t e not against the 
town, intion the chief judge the king and the like, likewi«e not incoii 
sistent w itU the preceding ami the nevt follow mg (statement*), not con 
10 tradictorj to the direct eTideuce ami *Qdi other rnesnsof proof, and aI®o 
not against the roles of positive law and procedure 
Pacl dr*' ' certain/ free from a doubt as to an) other meaning , 
‘Cajiahle of proof,* i e which is fit to he proved, 

‘ concise,’ not too much digressive, ‘bringing out the whole cause ot 
15 action,' i e «tating m entiret) without an) thing left out , ‘uot impossible 
m regard to place or tune, devoid ot statements such ns f </ S betelnut 
field of the central provinces, a thousand mango frnit of the 
season,' and the like , ‘ marked with the names of the ancestors of liimseU 
and of the defendant* as also with the names of kings,’ Pixmli t e the 
defendant , ‘ himself’ ic the plimtilf, ‘ancestor*,’ i, e. of these, the 
father and the lest stvera! kings of the pcrioil of occupation , the names 
of these, the names of the ancestors of self and of the defendant, and ot 
tlieman) kings , marked with these, the rest is of evident meaning 

Tlie conditions commencing with (he mention of the cause of action, 
2o and ending with tlie avoidance of incongruity ns to place, time etc 
together with the names of the plaintiff an I the defendant are of use in 
regard to the plaints in all kinds of disputes , therefoie these mu«t always 
be necessanl) stated in all plamts , because w ithout these, the point at 
msue can nowhere be accompheheil with else The details as to the jear 
etc moieovei, are not all of these ot use lu dl case* as even without 
some of these, tliere is the possibility of tlie object being seemed There 
fore, where there is a use of tbe*c there only should be entered and not 
elsewhere, as there is no necessity There, (the mention of) tJie rainy 
or other season would be of use in a dispute legarding the doubling of 

1 no need o( aMiog anything oi understood (arnica) 

3 jTUl.'-'One of tbe six seaeonsl diTinons of & year comprising tbe months ol 
and «Flf^ corresponding approxunately to October and hovember Both tl e 
instances are gires asillustratxreef «o isipo*aildlity by place and time 
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the amount lent -it interest, as “ilso m a dispute regarding pnonty m 
transactions of gift, sale mortgage etc The mention of the country, 
region etc , and likewise of the names of the ancestors of the defendant 
and of himself and of the kings as also of the grantee and of the grantor, 
will be of use in disputes i egarding immovables (The mention) of the point 
at issue, the designation, the caste the personal description and age, is of 
use in trials about theft, ^ale ■without ownership and the like, as also in 
disputes regarding monej , ( the mention ) of the measure and cjuantitj, 
in disputes regarding thiOj^s which can be measured or w eighed, as also m 
trials about theft etc (the mention) of the cause of forbearance would be 
of use m a dispute involving negligence legarding a place and tbelike, (the 
mention) of mjurj to self would be of use in a dispute regarding a debtor 
and surety , thus tins is the way In this manner also it should be undei-- 
sjood tliat the inclusion of the cau'^e of action together with the year etc 
should be made at places according to use Hence also Kalyayana “The 
country, likewise the place the location likewise also the caste, the name, 
the place of residence the measure and the name of the field also, 
the recital of the names of the fatlier the grandfather, also of the past 
kings — m disputes regarding immovables, these ten should be entered 
The import i«, that there these arc useful 

Harita also ‘ A seat a bedstead a coin e} ance coj per zinc* iron 
articles corn articles of stone a cloth a biped also a quadruped, jewels 
pearls and corals a diamond «ilver and gold — if there be a collection of 
the«e (materials) tlien an enumeration diouM likewise be made In which 
evercouiitij moreover by whichever standard an ni tide is measured by 
reference to that should the cnumei ition be made b) thedealeis Ditmond 
* e hard The meaiuug is tliat having measure! by that standard the 
enumeration should be made 

Thus, moreover, whichever is ol use iii vvhatevei place theieiiithe 
absence of that, the securing of the pointat issue being impossible apai ticular 
plea devoid of the necessary detail IS ceitamly unacceptable Hence also 
Kilyiytna ^ A phint is regvrded as malmissiWe whidi lads (themen- 
tion of) the place and the ume which va devoid of the statement as to the 
thing (claimed) o" the amount and which is without the means of proof ’ 

‘ Cleans of proof,’ t e the measure of the thing claimed I ikewbe 
plaint which is devoid of tlie cliaractenslics of a cau*e an 1 tiie hke mu«t 
certainly be discartled’ The king should discard a plaint which (con 
tains what) is impossible does not disclose any injury (to the complainant) 

1 A text of ' 
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js me'^mngless or cMiseless, cinnot be pro\ed, or is contradictory ' Time 
‘ in impossible ’ Ins been CKphiiied by Brhaspati ‘Thit ^hicli has no* 
been done bj anj one is known ns impossible ” Theie the example is 
‘ApotoEone tlioasand’ jtalas has been taken ana).’ ‘Not disclosing 
5 an3'injui}’« e })armless,eg he cames on (Jus affairs) in his on a house 
m the lustic of the blight bmp m mj house The meaningless and cause 
less haae, hon ever, been po nteil out b^ Brhaspall “ A petty fault aboii* 
a trifling nnttei isknonn as ‘ ineaiiingle^s ’ , uhile tlut which itnolies no 
disturbanCL m the Tvoik should be known as ‘cau'e 
10 pAor 3S* less * There the example of meanmgle«s ‘I waS 
gazed at by him with a smile, or 'my lac was taken 
awaj bj him.’ Of ‘ causeless ’ however, such as ‘ YajOadatta boastingly 
repeats near mj house’ B3 another waj also have these two been c\ 
pounded by the Same Author “ A preceding which does not contain any 
15 of the titles such as mone) lent at interest etc is .a meaningless proccevl 
mg , also that winch is w ithoot abn^e or the like js a ‘ cat3sele«s ’ one ” 
Tbit w'hich does not contain any of the eighteen titles of law, such as 
Recovery of debts and the like, is meaningless , a plaint not containing 
material not useful for establishing the point at issue such as nbu«e etc is 
QO causeless , tl is is the meaning 

Plaints winch cannot be proved and also tho'c winch are contiadic* 
tor^, Kave also been expounded b} the Same Author “This man niu«t 
return mj bow made of a hares horn’ such a phmt the wise rail impos* 
sihle and unworkable A plamt, in which when lecitel, there would be 
25 opposition against the chief judge 01 even tin. king or tlie citj , the nation, 
such a one is called conlradictoiy ' 

Narada ^ also ixinits out the faults of pbint “Where n phmt re* 
htes to a different subject, is meaningless, which is without the (means of) 
proof or of title, of which the writing IS defieierit, or redmidaiit, 01 dam 
0 a"ed, these ha\ e been declareil as the defects of a pUint" He bimseU ex- 
pounds (these) “ In a common cause where one pleuis, or for a plain 
tiff when not appointed, sndi a one, the wise re^'ard as pleading for 
another" The meaning is that wfiere one onf> of a group pfeaefs the 

1 h a pot a V63*cl t? is a measure 

• 4 or 0 iiiiornn* ard ono S t<?r>w»16 Tbui a pot of 1000 jxiht would bo 

0000 surarnas about t mauods Tlui 19 giren as an exaroplo of aa impossible thing 
A more oppr^Tfia^ eiample i» tbe one girtn in the ^fllS^•fl'lra vi* theft of a 
hare’* horn’ 
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cause of the '\ssocntion or of one when not appointed or related m a 
plaint “ \\ heie out of hatred or inhituity one declares ‘This man is a 
Br vhmicule,’ and gi\ es up the point, sucli n plaint is i egai ded a s one with 
out a cause ' The meaning is that where a declared point is abandoned b} 
the plaintiff, sudi a plaint «hoald lie regarded as lost ‘ Wiiere in a smt a 
Minch is foi counting weighing oi mea«unng, as also in that in regard to 
a house, field or the like, the number is not set out, sucii a suit is (regaid 
ed as) de\oid of a standard That plaint is regaided as sourceless 
{(in'igami) Vihere it is not wiitten nliether (the subject) was acquireii bj 
learning, or Mas secured by a pledge, or Ma« leceived as a donation, oi jp 
purchased or accrued in liereditnrj succession ‘ ^^hele, tlie jear, the 
month, the fortnight, the date, as also the day have not been written that 
slionld be legarded as one Mhere tlie wilting is deficient Where aftci 
Milting out a plaint, and while yet an ansner Imnot lieen set out, one indi 
cates lus Mitne«s even befoie that plamt should be regarded as redundant 15 
W lieie the pleas for both sides haie all been wiittcn the plaintiff or 
the first informant and is written ambiguously tint plaint is regarded 
as ‘damaged {bha^hiam')" Tlic meaning js, where the pleas foi Iwth 
sides lia> e all been M 1 itten bj the plaintiff the first informanf 

Likewi«e, tlie Same Aothor states other pleas also which are unaccept SO 
iblc A plaint is considered as unacceptable which is out of oiilei 
{ hi inndranxa) is in an uueited Older ( I is m confused 

\ \cr i rrihrndrtkn ) oi which is meaningless as also that the object 
mined it m winch is bejond time ami al«o one which is inultirarious 
{ViUtltt) Tliere the out of order has been e'cjioiind ‘Jj 

el 1)\ (be Same ‘lliat jlaint has been declaretl as out of order 
wlnri ail idea of the plei cannot be gatherco bj jutting (the words) 
ill jwoper jilaces 

llie meaning is that that is out of order where the letters ha\e been 
plaecl in iniertcd order In in\erte<l order t r the meaning of w Inch on 
liecoiiits intelligible by placing (the wonls) in separate onler ‘In con ‘ 
wi 'in ■« t a.Vint\Vit -wa-ist -ft -scaWeitA "Wit Sarmt fartbor expounds 

the meaningless ami othera. \\ here the original sense abandoned and 
us effect is set out, sii h a plea is indeetl meaningless as it lacks the 
means of [ ro':)f 

3j 

1 litre i« A reforen c to iLt Cre principAl uolTeml]^ re^rde<t saarceV 
AC jnisitlon o( owner'Llp Cp f fxif 
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Oth» fattilif f^inls 


Wheie an object IS set oatwhich has passed bejond time, such a 
plea IS regarded as bejond time althoagh there exist means of proof 
A plea m which the point at Jssae 18 t^vofold, being m reference to dillei 
eiit periods, and winch is discriminated by reason of a diffeience of proof 
5 ' th It is declared as ‘ imiltifanous " ‘ Means of proof , 

Paof 39* * e otiginal means of pioof ‘ Bejond time'? 

bejond the period of limitation ' jDifTerence of j loof,’ 
1 e diffeience m tlie means of pioof 

Likewise, the Same Author mentions otliei fault} plaints also “ B\ 
19 inserting a different lett« as also by causing another meaning to arise, 
i writing becomes confused, and the evidence also is rendered confused 
Where theic has been a neglect for twenty or ten years of tlie thing asked 
eaenbyoncwho was competent the case of such a one becomes falsified 
Where one writes down the means of pioof along with the thing to be 
15 secured, by reason of the absence of the order of the recitals, such a 
suit also does not succeed ’ Faidence for securing tiie object is tin 
means of proof 

Hants also ' A plamt in which the object to be seemed and the means 
of proof theiefor hive been entered in two wajs eithei from one's own 
SO objective or the otheraltcrnative such a sttitalso is negatived’ ‘Means of 
proof ' I e the point w Inch has been set out for being established , ‘ m 
two waj 8,’ I r bj two different means either in regard to the object to 
he secured, or by a nay different from tbeknonn object i e by its 
opposite waj, a suit in which it is entered, tliat also is u faulty suit , this is 
25 tlie meaning 

Bhrgu also “ Where the {lomt has l>een abandoned bj a defeatc'l 
or where one alternative is to be assmuetl at a tune there the 
object aimed at will not be secured, as being excludefl bj the 
and the S'i*ka'i Defeated,’ i e the defeated claimant 'Where m one 
30 suit a contradictoij as well as an uncontndictory, both points liave been 
entered, one should summanlj dismiss such a suit Pilimaha dso 
*4 jVAnt/ .wiiojuirbidftijitalfiments Vi.bichflxe mutually rmitrodirtor/^ the 
suit of such a one will not succeed, being a mixture of contndictory aver 
sions ’ Klfyayana, also ‘ A party who does not say that ‘ ( tlie 
35 opponent ) does not wisii to do what IS just or does wh.it is not just, tlie 
suit of such a one will not succeed ’ The meaning is that one wlio 
does not plead e tj that ‘ After having taken mj propertv which accrued 
to me justly, like tins, in a negative manner pleading obstrnction ( on 
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the p-^rt of the defeucUiit ), oi ‘ he takes a\ny my land &c ’ like this iii 
tlie form of a positive sUtement Also “ A phmt winch is opposed to 
the town or the imion, is also that which has been CKcladed by the Lm^', 
and which is i mixture of several pleis does not succeecT” That 
11 hich IS opposed to the usage of the town, or the nation, oi which p 

contims an object which has been excluded by the King, sucli is i ti\, i 
building Ac, one, which is i mixtuie of several pleas such is lecoveiy of 
1 debt ind the like, by leison of i difference of eiidence, does not 
succeed , this is tlie meaning 

As to what has been st ited by the Same Author ‘A lung desirous jq 
of irrivmg It the truth, may undoubtedly admit even that plaint wliicli 
conhins seveiil counts but which is in confoimity with the principles of 
law ’ that IS with i view to demonstiate tlie idmissibilitj of i mixtuie 
of several causes, if differing m time oi foi demonstrating tint foi a 
proper statement of facts as ihej occurred in the case of several kinds js 
incorporated in one title such IS recovery of debts 01 the like, oi of the 
same kind such as gold heist, corn and tlie like, taken imdei different 
conditions IS to the numbei, measure, country, period (rate of) inteiest 
and the like and that all that should be (ordered to be) paid back, and 
thus should be regarded as admissible Therefore, there is no contiadictioii 20 
with ancient texts ‘The ongin free possession, inteiruption, and 
supplication likewise these four when mentioned without tlie cause are 
declared as faults of a plaint ‘Oiigin,/ e the souice of the acquisition 
of property such as acceptance of a donation oi the like fiee possession , 
t e uninterrupted possession according to one 9 wish, interiuptiou * e 05 
owing to national calamity or a like cause of break in the sam® possession , 
supplication i e statement of the origin of possession by arguments 
These four : e the origin etc aredeclaied is the qualities of a plaint 
Those oiijjin etc when raoieover have been entered in the plaint without 
the cause I e witliout the leason for their luclusion those are declared to be 
the f lults of a plaint Theietore here that which ism requisition should 
be retaiiiel, while tliat which IS not in requisition should be stiuck off, 
to t'lat eftecl also the same Author ' One should cut 
Pa(jL 40 * out the redundant points aul slould also duly siij • 
plement the defective one should set out on the flooi 
so long as the cause of action has not been determined’ 'Cut out i c 
take off ‘Cut out ’ i e strike off , ‘on the floor’ js (only) indicative I 
implication Moieover, the Same Anfhor ‘The Cluef Judge should writ 
dow n the plaintiff s statement, as made by him naturally m hn own wa 



'<'2 A platnl against the rtdes </ proced ire also tsttal iissible 

oil boaid ju nliite chalk and then on a parchment after it lias been 
revised ‘As made naturally m his own waj , t e made without feu 
or any other like exteinal cause, ‘revised, i e cleared of defects or 
redundants as also cleared of the hiaU« such is impos<ibility etc To 
5 that effect also Brhaspali * “Those conversant with ( the i eqmsites of ) 
a plaint regard tliatas agoodpKint whidi has been freed from the faults 
of a first information where the point at issue is accompanied with its 
cause, which IS definite and well established among tlie people’ ‘Well 
established among the people’ 1 e not opposed to the general hw, is it 
50 comes to be stated by this text itself viz well known among the peojde 
that such a cause of action is free from the defects of a plaint Hence 
also Mana * ■'‘A plaint is not legarded as admissible m couit even 

though its cause IS well established, if it speaks outside the estahlishel 
lilies of proceduie Tlie meaning is that tlie nienhersoEa Court must 
Ja not accept a plamt if It IS against the lules of procedure even though it 
he fieefiom all faults 

A pluut of the characteristics as stated above is of four vinetie*, 
80 s,!} s Brbaspaii “A plamt should be known to be of foui vsiieties, 
Mz that contaunng a charge based on snspcion oi on facts is al«o a 
20 pitayci for the object asked for and a fresh tlecision of a dispute which 
had been decided before ' In this connection Narada ‘ Onv ma^ make 
corrections m the fi«t information of a comphinant «o long ns the 
answei has not appeared in tliv plaint, wlea blocked bj the answer, 
tlie correction shall cease 

2 j It should not however, be sup| oseil that like the rule m the inaMin 

of the ooucli^ and the time a pfjiiit cannot be revised iftcr tbt 
tune for fiUn^ an answer is jnssed since sijs tlie Same Author* 
✓Before the defendant tenders the answei to the pi imt the pUiiitifi maj 
amend his statements as mnJj as he desires Some ilesne a levisiin 
Q e\ ell after an answ er has been entered but that should be disaudevl as 
It would lead to a state of incongruity, and would also be contradictor! 

1 Tkii Ust u flUo atcnlieil to Aoljraynoo i<T souu 

2 beoMnniCh VUI 165 Tlwre, ti e roiding it Hita MTctc Tlio verst 
0 curs in reference to tlio ognemenU u to po^otoDU of debu 

0 * r Tlie role ol eiiniiltancitv or coi oi imittauco t ^ nt » 

^&rU uhr porlod of the da;- n farticiUiir note (of Ike con 1 ) is Tied to be sttu k 
And br that particoJar nolo tbo porlscDUr jerlod Is lofernd so rmuluneitv of 

contignons order IS Indicated bv thuiniixim e g 

4 Jotr n 7 



Upto whaf ^ge ate addUtOM permissible t 


73 


to the texts stated before Hence ilso the Sangrahakara “After tn« 
incomplete and redundant portions of a plaint have been well adjusted 
by the officers, again having concentrated attention, one should hear the 
answer thereafter , since, after the defendant has commenced the answer, 
the statement of the plaintiff must not be accepted, even if useful as the 5 
time (therefoi) has gone by’ ‘Commenced, t e given For, while jet 
the answer is being given a replication is admissible To that effect 
also Kafyayana ‘ Fithei through forgetfulness or trickeij, if anything 
has not been stated by the first informant, that may be accepted from 
both even in the course of the answer” ‘ From both”, ? e from tlie 10 
plaintiff and thp defendant Of the defendant however, (addition to) the 
answer may be (admitted) during the course of evidence 

When, however, an answei has been accepted bj the members of the 
court without even revising the first complaint then after punishing the 
members, the procedure of an affirmation again may be obseived 15 

When, howevei , the plaintill is unable to make the affirmation 
immediately, then sajs Brhaspali It the complainant is not able to make 
a statement owing to incapacity time should be giien to him 
according to the requirements of the transaction and his capacity 

Thus in the SmrUchaodrika, the part relating to the Plaml SO 


Now the part relating to the Answer-Ullarapadab 
there Brbajpati’ “When the fiist complaint has been properh 
(leteiniined after sifting the acceptable aud the unacceptiblo, and 
aftei the cause of action in the plaint has been li\ed, there-iftei, one 
should cause the answer to be wntten down The meaning is, that 
although determined by the plaintiff when the plaint is firmly fixed by 
the chief judge etc aftei discrimination thereafter the defendant should 
be made to have the reply to the plaint written 

Naradaalso “When howeaer a plaint of this charactei has been 
settled by tlie plaintiff, then the defendant ahoul 1 give a reply relatinfr to 
that \ala\ut Of tlvi tlua clliajc9.ctec the maaTiwio la 

expounded by Harita ‘ Concise in words profuse m meaiiin" devoid of 
the faults of a plaint having witnesses, containing the cau«e faultless 
well settled, wheresucha plaint has been written by the plaintiff the defen* 
dant should then give a reply relating to thit plaint’ ‘Having witnesses 

i e iiaving those on it who liave inspected It, such as tlie Chief Jndfre and' 


25 


30 


35 
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When must the Answer 6e fljipn \mmetiatetj ^ 


the like When, however, not of this cliiracter, then he need not give, 
this 13 e\ident from the conte'vt , to make this clear, the Same Author takes 
as an example (a case of) a fiialty plaint, and says that to such a one no 
answer need be given , “ Where the hnd is common ( property ), or 
S where the money is vested m an association, when one man makes an 
application, a wise man should not declare a reply " 

Tberefoie, to a plaint wbidi has been duly eTamined tiloiie should 
an answer be given , so says Yajaavalkya ' v** Of the defendant who has 
heard the plaint the answer should be taken down in writing, in the pre- 
10 sence of the first informant (plamtitf or complainant) Of the person 
giving a reply to the plaint which he has Iieard , this is the literal mean 
mg Tlie Sangraliakara also " When a plaint has been written 
down upon paper containing a statement which can have no other mean 
mg, not a secondary sense, which contains a hwful origin, and which is 
15 made up of words which are not incomplete or reclundmt, \itiated or 
made of other letters, this then is the time for the defendant to give a reply ’ 
The meaning IS that after a plaint has been written m such a manner tint 
all the characteristics, such as liaving no other sense and thi like are there 
This rule as to time, however, is onlj in regard to the cows and the 
20 like For so Narada’ * In charges concerning cows, land gold, 
women, theft, abuse and in emergent cases as also in heinous offtnccs, 
and in (the case of) a calumny he ( the defendant ) should be asked to 
plead m defence immediately only ‘Calumny, » e an averment of a 
smful act , although It is a kind of abuse, its repetition again is nitlia 
25 view to (its) importance An emergent case has been mentioned by 
Katyayana “ here the excellence of a thing is likely to deteriorate, or 
suffer destruction or loss even there no time should be allowetl , it must be 
attended to, for indeed that is an emergent case Likewise, m regard to 
other matters the answer, should also be immediate, so says the Same 
30 Author In (a dispute rcgirdmg) a cow, a hull, a field women, delivery 
likewise, deposit, bailment given for use, similarly also purchase, and 
ss}e , T}i>ht}i>n oS a majdw, theft ^OArreJ,. wnlanre, o Aepositf circum 
vention,Bnd false testimony also, he { the defendant ) should be compelled 
to plead immediately’ ' Circumvention ' (something) agreed toumlerthe 
35 influence of few YajasTslkys’ also ‘,In charges regarding Mony, 
tlitft, assault, and cow killing and in a complaint m an emergency 
and about a woman one most compel the respondent to plead im* 

1 JJmtr 1.45 5 BookU.lF 
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mediately only , m other cases, tune h'ls been permitted at dis* 
cretion (of the court) ” ^In other cases,’ * e such as m a case 
of debt A.C So also N^rada ' ‘ Owing to the recon* 
Page 42* dite natme of lawsuits, and the weakness of 

memory, in cases lelating to debts 4Lc, one may 5 
allow time at discretion , with a view to ascertain the true facts, ’ 

‘ Kelating to debts etc ’ t. e relating to the titles of law such as Recovery 
of debts and the like Hence also Pidimaha • “ In suits relating to debts 
bailments, deposits, donations, compact among men engaged m joint 
undertakings, and for a share of a heritage, time should be allowed with lO 
effort ” 

In these and other cases also, time should be granted only to a defen* 
dant asking for it on grounds of failure of memory or the like To that effect 
also Kalyfiyana . “ After hearing the point reduced to avriting, if the defen 
daoC in the suit apphes for time for a ( proper ) reason, it shouH un lo 
doubtedly be given to him.*’ In regard to recently concluded transactions, 
there being the possibility of remembrance, immediately should the 
dispute be (proceeded with) , so says the Same Author “ In regard to 
transactions recently made, the defendant should be asked to plead 
immediately , or m regard to Uiose over which time has passed, the jo 
king may grant time to the defendant ’ The expression ‘ to the defend* 
ant ’ 13 (only) indicative heuce also Naraila * “ Wiien a party to a suit 

desires to plead, but whose mind does not work, time should certainly be 
given to the plaintiff and Che defendant also 

And time should be given If it be asked, how much? The Same 25 
Author says “ Immediale, or one or five days, or three days, accord* 
mg to the greatness or smallness of the cause , one may get a month, or 
three fortnights, or seven days m disputes alwut debts etc’’ Gautama^ 
also ‘ He may wait for a year In this respect Katyayana states a rule 
of adjustment ‘ Having ascertained the time, and the capacity, as also 30 
the importance or unimportance of the transactions, the Ling should give 
a short oi a long time to the defendant asking for it " * Time,’ m regard 
to monetary relations etc , ‘ capaaty* in regard to transactions which ^ve 
become the subject matter of the dispute. The meaning of the verse 
however, has been expounded by the Same Author '* For a recent hap 35 
penmg, immediate only , where a year has passed, it should be a day , for 
SIX years it should be three nights , seven days, for a twelve years’ (ictei 
1 Intr I 44 3 Hot iovnd i& the pnoted text ~3 xilT'ii — 
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val) , foi twenty jears, ten diys or he my get half a month , a month, 
when thirty years liave elapsed , three fortnights shall be thereafter ” The 
Author points out the rule of adjastment by regaiJ to capacity “tor 
a period of less than a year, he may grant himself as lie likes , foi a year 
5 m the case of the idiot, tlie lunatic or one suffering from a disease Where 
one has gone m another direction, as also where the particulars of the 
thing are not known, or where the thing itself or the witnesses are m 
another country, theie time should begiven to men until their return to 
their own country '* For the several alternatives commencing with a period 
10 of less tlian a year, a day ending with three fortnights, should as 
before be adjusted by the presiding authority of the court ftccoidmg to 
the requirements of the cases ‘ Tlie tiling itself,’ t e the property, the 
subject matter in dispute 

Likewise, the Aulhor explains the rule of adjustment by regard to the 
15 transaction ‘ A day, a month, or a month and a half, a season or a 
year e\en, may he granted it the longest, according to the nature of the 
transaction ' Nature of the tnnsaction,’ t e the nature as to the 
greatness or smallness of the transaction 

As the adjoui ned time thus adjusted arrives, \n answer should he 
20 written which will not be lessor in excess of the substance of the plaint, 
so says Brbaspali ‘ When the disputants have simultaneously gathered 
together near the member of the court he sliould cause an answer to be 
written appropriate to tlie recitals of the plaint ’ In this respect, 
Katyayana states a rule in regard to the king ** Whatever the customary 
25 rule as handed down by successive traditions m a particular case maybe, 
taku/kthateito consideration the king should cause an answer to be given 
according^ law ’ 

Prajapah states the characteristics of an Answer Men veised m 
law regard that as an answer, which covers ( the points raised m ) the 
3Q plaint IS substantial, unambiguous, not inconsistent, 

Pagl 43* nnd is intelligible without an explanation ” * Covers 
the plaint ’ * e covers the entire plaint , * substantial,' 

I e capable of meeting as an answer the averments of the plaintiff , 
‘ unambiguous,' devoid of break, implications etc ,‘not inconsistent,’ ir* 
35 consistent with the point at issue, ‘intelligible without an explanation,’ 
t e easily understamlable Hwita also “ In close connection with tlie 
points in the first information of profuse sense, not confused, not criptic, 
not with Its words loosely joined, nor too prolix, cssentnally concise, un 
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ambiguous, not arising out of only one point in the plea, audible to the 
pkmtiff, not having a suppressed sense, an answer of this character should 
be given ’ ‘ In close connection with the points in the first information,’ 
le closely m puisuance of the asseverition , ‘of profuse sense,’ t. e 
covering all the points at issue not with the words loosely ]omed,’ t c o 

preceded by an affirmation for definiteness , ‘ not arising out of only one 
point at issue,’ t c covering exhaustively all the points of one’s plea with 
out any left out , ‘ audible to the plaintiff,’ t e heard by the fiist inform 
ant , ‘ not having a suppressed sense,’ i e uucrooked in style and mtelligi 
ble by (the use of) well known words jq 

An answer of this character should be known to be of four kinds 
“ Of four varieties is a plaint, and similarly also the defense should be of the 
same kind ”, vide this text of Brhaspali What are the four varieties of the 
respondent’s plea? Auticipatmg this says Nirada’ A denial, by 
admission also, or by a counterplea, ami by proving a former decision, 15 
thus an answer may be of four varieties” The instrumental case here 
13 of these characteristics 

There Katyayaaa states the characteristics of the two pleas of denial 
and admission ' When accused if one denies the charge, that answer 
one should know as of denial in the legal procedure The admission as SO 
to the truth of the point involved is declared to be (the plea of) admission ” 

The characteristics of a counter plea, kave been stated b} Narada . 
When the defendant admits the stitement made by the plaintiff, but 
sets up a reason that is called a counter plea (or confession and avoidance) " 

Harita states the characteristics of a former decision “ If a iJo 
(party) says that In regard to this cause of action there was n dispute 
before between him and me, and he was vanquished tliat is known as an 
answer of « former decision (or r« The answers descnbed as 

above with the characteristics have been stated by Prajapati with a view 
to elucidation ‘ Wliatever lias been staled here by the plaintiff in regard dO 
to me, all that has never happened this answer has been stated m the 
smrtis as a denial Tins has to be juid to him , what plaintiff has stated 
18 not untrue,’ thus is the second (bnd of an) answer, kmown as admission 
* This was certainly given by him to me , but it was al«o pud back to him 
by me, (an answer) of this sort J5 knownasa counlerplea ‘ In regard to J 5 

tins cHusc of action I was suevl Iwfore by tbe plaintiff, an<l he 
quished by me in tliat suit,’ tins is called the plea of a former decision 

1 Intr 
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Varieties of tea judicata also of denial 


This plea of a former decision or res judicata is of three varieties » 
so says Kalyiyana “I shall pro\e by (the eiidence of) persons in 
authority, of u itnesses, or by t document, that he was vanquished by me 
formerly , thusn plei of resjudualais of three varieties " The expression 
5 ‘By persons iti authority ’ is indicative, by implication, of the investigators 
in the yudiaal proceeding 

Likeuiso (the plea of) dennf is of four kinds, so says tlie Same 
Atilhor ‘ Tins is false,’ * I do not know 'I n as not present there at 
the time,’ and ' 1 n as not bom at tliat time,’ thus the answer of a dental is 
10 of four varieties ’ In this manner, m the plea of an admission also, 
•nneties may be inferred according to possibilities e g ‘ true ’ * It is so, 
as he savs ’ and the like Of the counter-plei also, ‘(yes) was accepted, 
(but) was given back ' or ‘was obtained as a donation’ etc such and 
other varieties may be noted 

ja In this connection Brhaspali “TbeJiwbas been stated rehting to 
the defendant in regard to the demonstration of the points raised, as issues 
of the foul varieties also which should not be accepted, that is heiRs' 
stated now , ^^hat is other than the point at issue, which is nbstrict, which 
IS less or more, and wliat is irrelevnnt , wlmt is not comprehensive, which 
20 u unsubstantnl dubious one should not allow an 

Page 44* opponent to plead ” ‘Other than the point at issue’ i e 
not capable of removing the allegations made m the 
pliintiff’e averment , ‘ abstract,’ i < which is devoid of the position of a 
defendant , ‘ irrelei ant ’ i e wJucb does not pursue (the point in) the 
25 accusation ' 

Kalyayana al«o “ A reply winch is unundei staudable, contradictory, 
too criptic or too piolix, dubious, impo^ible, not clear irrelevant, full of 
the fault of exaggeration, which does not meet all the points (m the plaint) 
which interrupts the plaintiff m stating liis plaint, has a suppressed meaning, 
30 ( given ) wlule he is confused, likewise ( which )require3 an explanation is 
senseless, is misubsLantial, is not commended by the wise ” Here the Same 
kdfavt tapwitidi. the fiwt five (xe-vveUea of) a faulty reply ‘ A reply 
which has been written without knowing the thousands of marks and 
forms or the compact, or which has been stated m another language is 
35 known as unuuderstandable ’ The meaning is that that is (called) 
ununderstandable which has been stated in ignorance of the number of 
marks or parts of the body, or of the compact, or which is couched m a 
language not of the country ‘ It was returned in my childhood ’ or ‘ it 
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■was indeed not returned’, when one states in such a manner, that reply 
should be known as ‘contradictory ‘ Tlie meamng is that, that o£ which the 
first (part) is contradictory to the other (part), is a contradictory reply 

“ Where, instead of stating ‘ he was formerly \anquisbed by me in 
regard to this point,' it states ‘ formerly by me,’ such a reply is (called) 5 
incomplete ’ Tlie meaning is that when it should have been stated that 
‘ in regard to this cause of action he was formerly vanquished by me,’ he 
simply says ‘ formerly by me,’ that (reply) is an incomplete reply. When 
the reply should be * was taken by me,’ it is added, ‘ I did the work for it, 

(t e for) the money ivhich was formeilj taken,” that is an answer which is 10 
too prolix’ Instead of stating a reply of admission, viz ‘ was taken,’ (intli 
the addition) that the work’ etc, the reply is too prolix , this is tne 
meaning 

“ When the statement shonld be ‘ is payable by me ' it is ‘ it is (not) 
payable by me,' the reply should be known by the wise as ambiguous ” 15 
In the clause ‘ payable by me ’ a suppressed a ’ is found to be indicated 
by the sign s it is ambiguous , of this kind , this is the meamng ‘ Impos- 
sible,’ ‘ the money (asked) to be payable by me had been paid by the son 
of my great grandson ’ a reply of this sort ‘ Not clear,’ i e not pos 
aible to be easily declared ‘this is the reply ’ These two kinds of faulty re 20 
plies are clear therefore have not been expounded 

The Autboi expounds an irrelevant plea ‘Violence was formerly 
directed by this either by force or weakneos, ' such a statement 
is regarded as ‘ no statement, and is called irrelevant The meaning 
is that that is ( regarded as ) irrelevant, wlucli becomes exhausted by the 25 
statements of the plaintiff more than once and which contains clauses whicli 
are mutually contradictory * Tull of the fault of exaggeration,’ t e by 
reason of an e-\aggerated statement, becoming faulty, e g ivlien tlie cliarge 
IS ‘a hundred should be paid,’ the answer is ‘ two hundred Im e been paid,’ 
and the like The Same Anther has ex^xiunded the four faults viz ‘Kot 30 
meeting all the j-omts ’ and others * When the plaint a\ ers, ‘ A thousand 
and a halt were given to this mao,' and when the answer is ‘ half of that 
has been paid back,’ that is an answer which does not meet all the points ” 

Where, while the plaintiff has not properly set out his nv«e in the 
plaint, the defendant ( interrupts and ) says * nothing was taken formerly 
by me,’ that is an ansncr by interruption The meaning is that even 

1 »nnrir&T— til® W, menninj a nagatlon, »nd exprojjoc] by {(,© «i 
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Tie iyirtHie% explnined ^Uxed plen* 


beforethe settlement of the pl-unt, an answer, such as denial &c is an 
answer of interruption 

“Thcanswer which sajs ‘canany one return ared lotus which was 
not taken?’ should be know n in legal procedure to be one bavin" a 
5 concealed meaning * The meaning of the illustration of this hnd of 
faulty answer 13 ‘ A (rctl) lotus was not taken and so I will not give” 
“ When the reply is ‘ is it always by him to be paid , maj be, by me also 
may ha\ e to be gn en,’ such a one is called a confused reply ’ The meaning 
is tint, that IS a confused replj where scaeral words are connected ‘ To be 
10 understood b} means of comments,’ i e bj itself diflictllt to be under- 
stood. The unsubstantial Ins been stated by him ' No teetb exist of 
a crow, where the answer 83)8 — exist,’ tliat answer is known to be un- 
substantial (nslra)" The meaning is that like the appearance of teeth 
in a crow, it is purposeless 

15 Likewise, where occur m the same plea, the pleas of admission denial, 
and man) other such pleas that is regarded as ‘no answer , ’ so says the 
Sane Aolbor “ Jliat nlijcji admits of part of the 
* P^OF 45* claim as true, sets up a special plea as to another 
pait, makes adeiual of a third, is regarded as no 
20 answer on account of the mixture ( of several pleas ) ’’ 

It may be argued indeed eaen ui a mixture, as by each answer 
there is the repudiation of each part of the plaint, there would be a counter 
plea for the entire plaint, how then can itbe said that it is no answer ? 
Tiue and It 18 foi tins reason that tlie Same Author has stated in justifica 
25 tion of its being no answer “ Moreover, la one suit, the burden of proof 
cannot lie on two litigants, nor can both obtain judgment, nor can two 
proofs be adduced simultaneously id one suit ’’ 

The meaning is this Proof consists of documents and other means 
( of proof ), the burden of that lies upon tlie defendant only m the pleas 
30 of counter claim and also, in an answer of denial, however, 

upon the plaintiff only , in the plea of admission ( of the truth of the 
plaint), It does not he upon any one as will be stated hereafter Thus 
then where there is a combination of the three pleas other than that of 
admission, there the defendant has to adduce proof in two while for 
35 the plaintiff it is m one , where ( the combination is ) of an admission 
and a denial, there defendant alone has the ( burden of ) proof for the two 

1 ot myutenoas import Tha^ MiULshart posets a different inter- 

pretation for tys term (Seep 663 11 11—16 } 
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moreo\er, it is oE the dennl nnd the special plea or o£ the denial and 
resjudicala, there the ( burden o£ ) proof lies on the plaintiff and the 
defendant in regard to each one It should not, moreover, be said ‘let 
It be as may happen ( to be necessary ) , for, indeed, proof is adduced 
for the establishment of the point at issue** In one trial theieisonly 5 

one point at issue and oE one disputant only , tliereEore, there cannot be 
the(buideii oE) prooE on two, or on one, for tno points, as there 
cannot be a point to be established by both and moreover when 
one point at issue has been established by one means, proof bj 
another would be useless In ( the case of ) an ans vei by admission 10 
however, in a combination with other pleas this fault does not occur, still 
m on** investigation in regar I to the four pai ts and in regard to a half of 
It, a conclusion would be contradictory , and therefore, there also it 
would be (a case of) no answer also Therefore it has been properly 
stated ^ By ( reason of ) a combination, it would be a non answer ' 

Thus moreover, ^ne answer only should be admitted which would 
cover the plaint m eatuety Where, however, m any case an answer'of 
that kind IS not obtainable, but on the other hand a variety of an answer 
on each portion variously there ^ account of helplessness, in conformity 
to the answer several plaints should be afliimed with a view to avoid a 20 
fault in the plaint a separate answer for each plaint should be taken. 
Otherwise there would be certainly an ibsence of a decision Hence also 
has It been said By reason of a combination, it would be a ‘non answer ’ 

The import le that according to the prescribed procedure when the 
combination (of pleas) is removed there would be the answer itself Hence 25 
also in regard to this subject, in accepting an answer, has been state 1 bv 
Harila the rule of priority to be preceded by putting questions thus “If 
a denial * an 1 a special e'vception should occur togethei and also if the plea 
of admission (be made) with any other which of these should be accepted 
IS an ans \ er ? Tlie inference is, the first the Author states the first 30 
nhich should be accepted ‘That whidi contains the most important 
point or which IS conduave of proof, is to be legarded as au unmixed 
answer any other answer becomes otherwise The meaning is this 
when there are moie answers than one other than an answer of admission, 
that which contains the most important point should be accepted first 35 
hen the ansn er of admission is along with more than one the answer of 

1 !□ regard to tbs djscusiioa as to the eombination of picas Bee HjtaksLara 
Text pp 8 9 and Transl Coll pp 6C4-667 

2 i^Ta better readiag Aparuka assigns this text to V^asa 

n 
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Rdmisaion even thongh contaming the most important point should be dis 
carded and another answer should be accepted, as no result would be 
produced by the answer of admission 

It should not be said that this text is only applicable where at the 
5 time of (filing) a reply there is an intention of giving more than one 
answer which will cover the plaint, on account of the undesirable position 
of taking as (implied or) understood words indicative of an order e g 
upon an accusation by a certain man viz ‘ a lost cow of mine was seen in 
the house of this man, the person charged answers, ‘ This is false , m my 
10 house itself ivas it born ’ or the like Since it has been stated Not a 
mixed one , other than this becomes otherwise ” The meaning of this 
thus if in this order, an answer becomes unmixed, otherwise than this i e 
if simultaneously, it certainly would become a mixed plea In the case 
of more tJian one answers, Jiowever, covering tfie plamt, there is no possi 
15 bility whatsoever for a plea being ( regarde 1 as) a mixed one tlierefore 
this text IS only m regard to a mixed answer Hence also, m regard to 
more than one answers covering a plamt, anotliei text lia« been commenced 
* by the Same Aolhor ‘ Of the two answers, viz of denial and special 
exception, the special exception should be accepted The import is that b) 
SO reason of Its onmistaken demonstration, the answer of a special exception 
has greater weight than the answer of denial Therefore it should be 
taken as understood tliat the answers of a denial and of a special reason 
being taken merely as illustrations, even in a simultaneous occurrence with 
another answer, that which contains the most important point •hould be 
25 taken here, however in an answer of combined pleas, by reason of a 
j anty of importance there is no scope for the order as stated before, 
there also, the answer should be admitted m an 
pAor 4G* optional order as a decision has necessarily to be reach 
ed An answer thus determmetl, should lie gnen b) 
30 the defendant bimselt alone To that effect also Hants “ There after the 
essence of the point at issue, lias been properly drawn out an answ or should 
be oSIered by the defendant m close pursuance of tlie plaint, and shoul 1 1« 
absolutely free from faults and marks ' 

Wlien, however, he by bmi*elf does not give, and the time for ginng 
35 an answer lias also elapsed, then says the Ssme Author To the plaint, if 
the defendant does not give on adequate reply, then he slionld be compille<l 
to giie by means of peiceful persuasion and like otl^er methcnls ’ Should 
be compelled’ I, r by the king SoalsoNsrida “One should giv# a 
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proper reply to the point at issue , one not the ktrij; sliould com- 

pel to gi\ei by means such as peaceful peisuasion, schism etc until that 
point has been propeily brought up ' The peaceful persuasion and other 
means ha\ e been pointed out by Harita ” Speech with pleasing persu 
aaiOD IS sdma or conahation breach is the show of fear , and inducing 5 
by a money payment is gift , punishment is beating and confining ” 

By Vasislha also ' Crookedness, peace, and breach, also punishment, 
these four , delusion, forbearance, and trickeries are the se\en means 
declared For one who is not amenable to these means even, the Same 
Author sajs “ When goaded by (these) means, one, however, who does 10 
not give a reply, such a one after the passing of seven nights is (regarded 
as) defeated , and becomes liable to pay 

Thus in the Smrlichandrika the pari relating to the Aoswer 


Now some texts bearing on the topic of disputes are, being written 
There YajSavallcya * Without being discharged from an accusation 15 
(already lending against him), a person should not be allowed to be 
charged again' Without being dischoi^ t e, without removing * 
all a} Here, the Same Author * states an exception “ A countercharge 
may be allowed in a case of delict as also of lieinous offences ’ The mean 
mg 18 that (m such cases) there is a likelihood of a counter offence ' In 20 
delict/ J e m the case of both kinds of violences 

Jn regard to the accuser also the Same Author* says “Nor what 
has been alleged should be allowed to be changed ” While one who has been 
charged by another complainant, another complainant should not 
(be allowed to) charge before thatcomplaintis refuted The meaning is, that 25 
by giving up the refutation of that another should not be stated He 
moreovei, who pleads another, such a one becomes defeated by reason of 
his change of statement To that dfect also Narada * “ One who alters a 
statement, one who shuns a trial at law, one who does not put in an 
appearance, one who makes no reply, as also one who absconds when 30 
summoned, these are the five varieties of a Hiiwi litigant ” Likewise, a 
n\na on account of his taking to another pleading, has been described by 

1 Book U 0 ft Book 11 10 3 Book II 9 

4 lotr 11 33 llera tho word srilVI u t&kcn as elsowLere t « m another 
proceeding and not the usual sense la wlueli it u used t « false In the original 
8mrti of Varatla, this expression is usod in icferenco to ouo who altors lus former 
statement in tho same proceeding 
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the Same A«lhor ' “ He who gives up a former pleading and betakes to 
another again, such a man should be regarded as a lima or defeated litigan 
by leason of his transition from (a) dispute (to another) ” ‘Former 
pleading ’ t e, the (6rst) information bo also Kalyayana “ After 
5 having lodged a plaint, if one abandons it and files another, sucli a one 
thereby 'nill be deemed to have started another plaint ^^id on that 
account will lose (the cause) ” 

So also having once charged another one sajs ‘I will not proceed mtli 
the charge ’ and thus speaks contnrily, such ft one also by reason of his 
10 liavmg pie ided differently, loses , 80 « lys the Same Author “ If a person 
after having charged another says 'I did not put forward the dispute’ 
and thus speaks contrarily, such a one should be declared a loser” 
Similarly also one who departs from his first plaint reduced to writing 
loses hia case by reason of a departureof pleading , so saj s the Same Author 
15 ” One, however, who after having caused to be written 

Page 47* a statement, subsequently makes a statement again m 
reduction or addmon to it, such a one loses , he is 
not entitled to make a change. ’ ‘ Caused to be written,’ t e onpoper, as 
* writing and stuking oft on the ground has been stated by the same 
20 writer , ‘ Charge,’ t e the first complaint 

This undeservedness however, should be understood to he only 
when the answer has been finished If an answer has not been 
finished, there would be loss ( of the suit ) only, but not undeserved 
ness, as before the reply is completed the revision of the plaint has 
25 been permitted in the case of forgetfulness or belplcssness Similarly 
a party incurring the loss of lus suit has been pointed out by the 
Same Aulhor by his avoiding the evidence or not being present ” The 
members of the court as well as witnesses should be regarded as evidence 
(A’hyl), by the wise , he who avoids such evidence througli infatuation is 
SO called the Inter of a trial (A’riyWifC^Ai), after the summons, if he does not 
appear, he is non suited at once ” The meaning is, that Cor non appearance 
after the summons, he loses the suit immediately Likewise, the Stme 
Author describes a suitor who is non suited for not giving a reply i ‘Tf 
even when called upon to speak one dots not speak, incurs immedute 
}5 imprisonment , on the second day defeit should be regarded to be of 

1 Keratin Intf -tl 

2 person who Iwos a canso , a defosted piirl}, and fnai defeat or 
loss of a suit 



Atadanca qf a Inal 

tLat wicked man *’ ‘ Defeat ’ t e loss Hence also Hanfa “ IE one 
passes time under an excuse, even without making a statement in 
the comt and while making a statement he states falsely, is the 
mark of a losing party ’ ‘ Under on excuse, i e under a 

]irete\t So ilso Katyayana “Under a pretext merely, one who o 

desires to have a long ( adjournment of ) time, that should be known 
as deceitful and has been declared as a leason causing the dismissal 
of the suit ’ 

‘ One running away when summoned ’ is also one who after haviii" 
come to know of the summons, for the removal of a charge skulkingly 10 
moves about AVith a view to indicate the liability for a dismissal greater 
and greater m degree in succeeding order, the lesl— ‘ a ZZma is of five 
varieties ’ has been stated , and not for restricting that five only are the 
varieties of a flnin, as H na$ have been stated in the SmrliSf under other 
circumstances also The object of indicating the greater liability of a 15 
Ulna however, is for indicating the higher punishment It has also been 
stated by Katyayena “ One chaogiDg bis pleas should be made to pay 
five punas one avoiding a trial ten panas one not appearing twelve, and 
one not stating a reply sixteen, one luoning away af^ei he was summoned 
twenty punas Here in the case of the third and the fifth, when a 20 
punishment has been incurred, the Same Aolbor states a special rule , 
When one who has been summoned thrice aud has not appeared or one 
when summoned 18 running away and five nights have elapsed the king 
should punish him Also ffina on account of another reason has also 
been indicated by the Same Author ‘Where one conupts one of those 2a 
who have heaid the dispute or tempts a litigant also, such a one should 
also be declared as a Ui/ui Dy Brhaspali also ‘ One who causes these t e 
fear or breach or terrible obstruction to the plamtilE in the trial at law o! 
a money suit, such a one is non suited ’ The meanmg is that in a suit re 
kiting to a money transaction these i e fear «S,c if all or any are practised 30 
by a litigant such a one is non suited ‘ Terrible : e creating fear 
through another source By Msnu* also “ One who points to a wroii' 
person or having pointed out, ( afterwards ) conceals ns also one who 
does not realize that his first and snbsequeat statements are contndictory 
or contused , or liaving 8tate<l what he meant to j rove, afterwards vanes 35 
( his case), or who being questioneii on a fact duly stated by him does 


1 CL VIII 53,54 and 68 
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not abide by It in,' stated that there were per- 
pACit 48* sons who knew, when asked to name ( these ) one nho 
does not point out, the olficer of the court should, for 
the«e reasons, declare him to be non suited The meaning' is this 

a ‘ wrong person ’ i e a witness who is likely to have been 

present at the time of the tnil or indicates one who is likely to be avail 
able, but afterwards denies saying ‘ I did not cite him , ’ who, moreover, 
does not realize the contradiction in Ins own statements severally made , 
one, also, who ‘ under an excuse 'tea, pretext, such as ‘ I haie a pain,’ 
10 or the like, runs aw \y or absconds , liavmg made a statement well tliought 
out and settled, when /questioned ‘ wliat do you say hcie ? does not 
give any leply whatsoever One, nioreoaer, having declared ‘There are 
witnesses,’ when asked even to ‘mention these does not mention’ then 
for the reasons aforestated, one xn charge of the administration of justice 
15 should declare 

From these Umas also a penalty in proportion to the guilt should be 
feco>ered To that effect also is KsJyaysDa jn connection with the 
position * of the ffiim “That(i e the jwnalty) should be lecovered m 
proqiortion to the guilt, there would be no fuither Jitigition ' i r in 
£0 regard to the establishing of the point at issue 

This prohibition, however, is in regard to disputes caused by anger , 
since says Narada ’ “ A \crbal trickery does not \itiate all disputes 
relating to property , tor, m suits relating to cattle, women, Land, imrooxa- 
bles and lecovery of debts, although (the claimant is) liable to a penalty, 
25 one does not lose ” The meaning is that m all suits relating to propertj , 
such as cattle etc ‘upon a aerbal tiickery ’ i t even when a wrong state 
ment has been made, ‘ one does not lose ’ i tr the suit is not entirely dis 
missed , since m 8UL.b a case, althongh he IS aineiuble to a |ienalt\, there 
is no loss of the claim made 

Here Katyayana states an exception ‘ When the statements of both 
(sides) iiave been written down and thetriilof the point involved has 
commenced, one who a\ers something (which was) not said (before) will 
have his suit dismissed on tliat point* Yajaafalkya* also “lie who 

1 to Saosknl Iim a doeblo moanlag inlieatiT« o{ th» 
position of a perwti both In conneclWB with * riyJl or ^ri/<y9, w well un hMily 
*r oiliyalion or d t/y In Hirathl *1 o tha word hai a einuUr double iJgnificaD<.e 

2 Intr U 25 Dr Jolly reads aim? tor fllewPlTfll 

3 Book U 10 



After to tt Jhoi 


87 


fri'^ to julutanthte a doubtful cblm iadtp^udnuly, a 1 *o, he 
aljwtuls, as also hewlio nhen lommoncd ( into ih-* court ) does rot ny^ 
tnytbirg, ts considered to be a fnl«e litt^ot {l/itia) arnl pmdslaVe abo. ^ 
‘Irnlfpcndently,’ i.e s\jtbo»t having resort to an investigator , ‘ol'*cor Is, 

«• f. tvitliout giring the llmig to be ren lered falls o'F, or runs awaj . hen S 
the fibencss ts establislml b} the use of the wonl ‘piimsliable,’ the use agait' 
cf the wonl is niUi a \ icir to m hcate that hisjwtt'ling suit alsvi* 
dismttsed. Hence al^o Nirids :* “ Oic who, without laving given notice 
to ilje Ling, Ines to right himself in a donbtfnl |>oint, s’ull be severe!) 
puiushwl, nor shall lus cbtm succee’l’ Brhsipah’ al*o * “He wlto i(p 
alfsosmls after rt'Cfivuig a ttitnmoiis one who remains sdcnl one wl'O ii 
dffeatol b) (the depositions of) witness-^, ar loie who gucs an ahms 
Sion m lus own sLntctnent, such are the four vanelie* of lotions wlio are 
(liionnas) /An it (who lose their atise) ’ * One who j^ives an a<linis!i^n 

in his own statement,' I e li) Ins own statement it«rif he admits lie 
tbini Here alw tlie mentnn of four varieti*s is witli the object of iiidi* 
tnlmg that tlie {‘er»> IS tnctiti<me«! in rrsj*<ct»ve onlcr nnmetltstrl) los^ 
tl^f suits nn Icr er»n«i lerati'ni an I not f'r re^tn'^ing tbvt a /run for ** 

«us* un ler oanii Ic-UK'ii 11 of four varieties oiilv. as othrr vmetics alto 
lave Uen ^tat^l 



Exception ad cf Ood dc Retml 


his appearance, it must not be treated *is a fraud IE default occurs in 
such a case on account of an act of Grod or of the king, for a departure 
from the time limit merely, he must not lose his cause ” 

By observing that ‘ must not be treated as a fuud ’ the author indi 
5 cates that elsewhere also where (a suspicion of) fraud is removed in 
regard to statements which would entail a loss of the cause, the judicia 
investigation should be made Tims therefore, m regard to disputes about 
property, where a text does notdirect a dismissal of the suit there onl} the 
plaint of one who has lost his cause should be admitted, and not elsewhere 
10 Hence also Kalyayana ‘ If either on account of his having absconded, or 
for not having filed a reply, or for having resortel to a different pleading 
a man h is (been declared to have) lost Ins cose, Ins cause may be admitted 
(again), but not of one who has’ been defeated out of his own 
statement ’ 

15 The meaning is that the cause should be admitted as there is no 
c'ttinguishment of the cause on account of the lapse of time due to Ins 
having run away. There if any other is defeated by the dismissel 
litigant, then a special rule Ins been staled by tlie Same Aulhor ‘ One 
^ho has been defeated owiQg to the tests for the Iltna, for such a one the 

20 wise prescribe a retnal , but one who has been defeated by his own state 

ment, for him no retrial exists ’ 

Yajoavalkya, ’ iiowever, states m regard to the detection of a faulty 
litigant ‘ He who shifts from (one) place to (nnotlier) place licks lus lips, 
whose forehead perspires us also he whose countenance changes colour , 
(13) , who has a stammering and incoherent speech, and talks inconsistent y 
and too much, who does not respond to the speech oi gaze of others, an 
who moreover, bites his lips , (14) , who exhibits by Ins owu movements a 
perturbation in mind, speech, body and action is defective and unfit to 1» a 
complainant or a witness (15) ’ ‘Lifis t e the ends of the lips , Ides 
*10 , e twists crooked , ‘ exhibits by his own movements a perturbation i e 
h) his natural tendencies thus is reduced to deformity 

Manu ’ also “ From the aspects, the motions, tht gait, the gestures 
the speed) and the changes in the eye and of the face also the mtenial 
(working of the) mmd IS Bssertained i e of an offender Th us for one 

I (TiiT<niiinr--M M Kana interprtUs IW# oj is Jefcatea in accordance with 
texta lajing down tbit result 
S Cook II 13-.IJ 
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e\en though hnown to h-ive i vitiated mmd, there is no punishment, nor 
a dismi”ai from the suit in pi ogre's , as these two ha\e not been stated 
by the 'age« L\en the case of one a^ho is not vitiated, by reason of 
a jiossibihty of his having 'igns like these, and also because of the rule of 
caution hid down in regard to the tevts de«cnbing a vitiated person, j 
nouldm such a case not be rendered n'eless 

Tlio'e, inoreo\ei , who out of an apprehen'ion of a defeat on a point, 
leccde from the di'pute before evidence has begun to be adduced, 'hould 
l>e pmu'hed , so says Brhaspati * ‘‘Tlio'e (litigants) who make a prn-ate 
arrangement with one 'mother, when the plaint and the answer have been 
pioperl} entered, and the deliberation (for a decision) has duly comuienc 
ed, shall be compelled to pay twice the amount in dispute as a fine 
‘^hke with one anothei ’ j e m fraud of the king Hence al'o KSlyayana 
“ Those (litigants) who after laying (their) information (m the court) 
mutually arm e at a compromise by receipt of payment of money, all 15 
these shall lie liable for a double penalty on account of a fi-aud 
upon the king 

Thus then for tlio'e who compromi'e intliout a fiaud, there is m> 
penalty Henc«. a’«o Brbaipati * W hen the plaint and the answer 
haie been re luced to writing and the trial has commenced the two parties 20 
may bt w elded together like two hot pieces of iron (11) When both 
parties are in suspense there reg-irding (the approaching declarations of 
the) w itue«'es and judge' tlio'e litigants ire clevir who am\e at a 
mutual understan hng while tht uncertainty lasts (12) ^Mien the en 
dtiice IS Cfjually 'trong on both *ides, iml law uid custom arediiided m 
sticli a case a mutual understanding bil»e».n the two parties under the 
kings ordei 15 recoiumciidetl Tliose ir** cle\er who come to a niutiul 
agreement before one (of the two) }nig"ints is dtfeated on out jK>mt , this 
is tho nieanmg 

lims III tlic Smrtichaadnki texts relilmc to dtipctet. 30 
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Nevt shtge in the Proceedings 

Page 50 * Tte Par{ refatrag (o Proof — Pralyakalitapadaf} *. 

Tlie Brhaspali ; Those, Iiowevei, ^\lio stand for proof, to one of 
these should be assigned the burden of proof by the assessors, after taking 
^ into consideration the reply.’’ ‘Of tho«e,’ i. e. of those ^\ho appeal in the 
® court of justice ; ‘ to one ’ i e. to the plaintiff or to tlie defeiidint : the 
‘ burden of proof ’ i, e. by evidence, should be deteiniiued by the members 
of the Court ; this is the meaning To tliat effect al«o Katyayana : " After 
the plaint has been propeily levi'ed and amended, and a reply made free 
from any fault, it is desirable tliat the adducing of evidence should be 
caused to be done by tlie defendant oj by the pliintiff even.” The 
meaning is that either the plaintiff or even the defeudant, wlioever has 
to establish a fact, such a one, for the purpose of establisiiing tliat point, 
"hould vviite out the means of proof only after a proper Reply ( has been 
filed). So also YajBavalkya * : ‘‘TherKitter, the plaintift slioiild im' 
mediately have written down the evidence by means of whicli the matter 
as alleged is ( proposed) to be established.” Tlie meauing is tliat it is 


1 — Lit (m'^ + 3ill'fea>--Iotr(Mlo<tory. yaji1av»lk)a liSidecbred 

a laweult to Lave four f«ct *or pattj ( ) (6eeII 6^2)) Of tL'se, according 
to him, the first part trsats uf (inirn? ), the Second, tho Aniwor (Twnif )i 

the third, relate* to the evidence and proof ( )} and the fourth the deciaioii 
) The preacnl heading of VTqiurfitrn^ would fall under the third i.r 
the dr’tl'U? hai not assigned a leparate pUco for thie, and the rcajon 

has been espTdned b) I'l^nerMsxirnia hisSlitak'baraon II S (3) [Seotextntp 10 
II 3-5 , and Lngliih tr p G7& ll 1—0 ] In eubatance. however, tberv i» nodifforcaeo. 
For after the pleadinge have been placed on record the nature of the plcedtoga would 
de'emime the quoationr ae to Ibo borden of proof, tlio right to b*g[a eta Thui, 
as has been ol-’erved in the JA/ofjJnro, ‘after the answer is received, the decbion 
of the Councillors shoold be given as to on whom the burden of proof would lie*. 
After the framing of Issues, whicli again dc]>ende upon tho nature of pleadings [ Cp* 
Civil I’rocednre Code Ord XIV and also Ord XVIII ) the Right to begin and In 
particular srets, 101-14 of tbe Indian Fvidenee Act Scet 102 runs thus . 'The burden 
of proof ties on that partf who would fail H no evidence at all wore given on either 
aide”, irnrrTT^ b 7 tholleiabers of tlieCouit wonM be as to on wiem and to wbat 
extent wonld the burden of proof lie, sod also when it would ihift [ Sec fMormnlofu 
Vol I. Fart 1 p 211 , where all tho Tiewthavo been collected and euauusnied with a 
quotation from mgiwnjrrr 78-7*] Cp also irior/mM? 
cited Barasvati Vilasa p. 105. and IhevLafter 
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Meaning of Proof 


§1 


only after the establishment of a Reply tlut the disputant who has to 
establish a point should exhibit the means of proof 

hat IS that ( means of ) proof * Anticipating this question, 
the Same ' Author “Evidence has been stated to consist of a writing, 
po'seseion, and witnesses In the absence of any of tbe'e, the ordeal 5 
IS said to be anotliei (means of evidence)’ ‘Ordeal,’ <ucli as the 
Ijalance and the like also Narada * “ Proof is 'aid to be of 

two kinds, human and divine Homan p-oof con'ists of documents and 
witnes'es By divine proof ismeant the ( ordeal by ) balance and the 
other (like) mode' The meaning is that the mode of proof by 10 
doannents and witnes'es ami |»o'se3'ion also is called human ( evidence ) , 
as })0'»e"ion al'O is in relation to men Hence also B'haspali* 
‘Mlitnes'es documents, and inference also lus Iwen declare 1 to be the 
human proof of three kinds' ‘Inference’ 1 e pos'ession as it levtls 
to an inferenc*. of ownership 15 

The bahnce and tlie like also have been }>oinled out hr the Same ^ 

Tilt. Ixihnce, fire water, poi'on and fifthly the coiwecrated water , the 
ncc have, moreover, licen declared to be the sixth the'evcntli the Iieatcvl 
Vila, the eighth has l«en stated to be ploughslian, and the ninth 
shall be religions merit all thc'c ordeals hare been 'et out by the 20 
■^If born 

Other ordeals howiver, liavt be«.n «et out by Nirada * ‘{'^wearing by 
thv ) truth, vehicle, anti the weapons cows 'ee»l« or gol 1 al'O as al«o (by) 
the Divuiitv or the revered ancestors, by ( religions ) gifts as al«o by 
meritorious acts * The vvorvl </iO al'o, isintcnUlto iwltvlt others also, 2a 
such as touching the head of t}i'**on an I tin. like 

Mortxjver tlic'c the baUno A. as al'<> truih A.- bv rei'oii of their 
having been performevl 111 the heaven ly UieGo'ls luve Hojinrevl the 
de«ignition of t/ 1 ‘of tile heivens ml oftlieGtd'. To that 

effect also PiUratba Mmx. tlic*e liwt been u«xl b\ the ihouglitful Go'ls in 
r«ginl to the lotus lii res for the piirifi Unu o( each other therefore tlie*e 
arc known as In u by de'ignalion Here it oppeirs that bv the force of 
llie rommcncemcnt t!ic«c arc kn^wu as *oE the ^,o^ls by regird to the 
name By jvjintinp 0 it aS the rta«on * iivd b\ the tiovl* ' hy the fi rce of 
the conclusion, It apjvars th.at thev a-e can'c*! m their originating in the 
heaven Divvas I v de«i.nutioii hv rea'on of I leir It^in^'thu' *tated 
t IVwV II •• 2 I®»e II 2“ 

* Ch V 4 Cempf- S 2(1) 
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Eitdence Human and Davie 


thereby both by the litei \! •tnJ the seasi. meaning by metiis oE this clause 
the t^oEoUl designation of the balance has been stated like ns in the case 
of Ayia, beenuse of its flowing* cnieei 

The designation of tliese also ns on th has been pointed out 1 y Narada* 
5 also ‘ The se\en Rslns resolntel} took an oatli togethei with Indii in 
Older to deal themselves mutaally of suspicion, when eacli was suspectol 
( by the rest ) of having taken lotus fibres' Vyaia also ‘ The Oaths 
affirmation by truth balance, and the like are in piopoition to the matter 
(in\olved)' As to hit has been stated by Brhaipali viz ‘ Tlie balince 
10 and tlic like 1 inds of religious acts arc declaied to be the divine evileiice 
of nine varieties there tlie supplement to be leniembered is ‘by the 
Selfborn, as the Divine evidence comes to be of many vnitties ( when 
consideicd ) along with the truth Ac stiUd jn the Suuti of Nliada As 
for the seinratc mention of tlie ordeals an I oaths b} 
lo Pacf 51* Narada* vi/ ‘ When a witness does not evist for 
men setting up a dispute then one should investigate 
by means of oideals, £18 also by the several kinds of oatlis, that is with 
a view to point out tint m serious cases, the word ordeal is (in) gcneial 
( used ) and not with a view to mention a difference in then meaning 
20 Among the people these words are used as synonyms 

The eNprcssion when a witness does not exist' is inclusive by cvtension 
of the absence of written and other evilcocv (also) as Yajaavalkya* has 
stated the ordeals iii his Srarti as to be m the absolute absence of liuman 
evidence of aiij kind whatsoever And hence also ‘ \\ hen witnesses are 
25 available a wise man should avoid the divme evidence, when available 
and one emplojs divine means he loses it, ni tins test of KttySyana the 
use of the word witnesses should be uiilerstool ns an extended application 
of human evidence Also ‘\Vheii a transaction has taken place during dij 
time m a village or a town and when witnesses are available divine proof 
0 IS not admissible,’ in this text of Narada ’ also, the mention of a transac- 
tion being made during daytime and the like, should be iindcrstool to be 
intended as a proliibmon of a divine test when human proof is available 
Hence also Katyayana ‘ Fven if the human proof alducelb^ the con 

1 Note tlioloUovingpa^gQinarluQg out the <Ii,tinction betneon 
8ii“X anti the two fonns of 

2 Ch I 214 3 Cb I 247 4 Book II 2’ 

6 Intr II 2£' 
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tending parties covei only a poi tiou of the subject matter, that should be 
accepted, and not the diMiie te«t, e\en if it cove! in entirety (thesubject 
matter) ” The meaning is that when human e\i lence is a^a^!able for only 
a portion of a particular point to be e^tablialiel or foi a portion of i 
paiticnhrattnbute, the dnine te«t IS piohibite<l ''ince, the Same Author 5 
al<o siys “ That piooE whidi leaving aeide the subsUntial point, 
would eoLablish unsubstantial jioints e\en though main, one should gne 
up as de^ oid of substance ” 

Similarl} of the contending partita c^en if one agiees to accept 
eitbei the dnine or human proof as maj be offeietl bj the other part) if 10 
binmn proof is possible, that alone shall be the determinant, an 1 not the 
dnine test , so sa} 3 The Same Author ‘If one (part)) ad luce human 
e\ 1 lence, and the other resorts to the divine te«t, m *uch a case, tlie king 
slioull accept the human but not thcduuic proof Thus the gencril 
rule IS that when Ininnn evidence i« ab<olutely unavailable then is the 
divine one 

The Same Author «tates an eNception to this on some ocuisioiis * In 
trials concerniog heinous offences of a long standing or iti the case of 
aaaaults or alauder, or concerning acts procec<hng from v lolence the ordeal 
Itself are the witnesses ’ This rule of option moreover has a referencu 20 
to other than scciet offenders 1 here, human evidence bung impossible, 
the rule of option would not bt possible lUiice nI«o has been statevl bj 
tlie Same Author ‘ Of stcrct offenders, jicrpetrators of iieinous crimes 
liwcver necessarily is tlie trial to be bv onleals aulbv means of device® 
invrks gestures, outward mauiMtations, and bj Uie niowments of their Oj 
speech, c^es The meaning IS that in the cast of ®eciet perpetrators of 
liemons offences, howevtr on account of their ma®k on tiair fice, their 
film not being noticeible In the absence of dtvicts marks, and tlie like 
also tber*. shouM h* the or leal for them an I not inertly on an abicnce of 
\\itiics«e8 etc onlj and to point out this his the ti.\t been ontmueil again 30 
Likewist, in tilt cast of the perpetrators of the ino«t htiiious oflenas 
tvtntlwivigboptnlj comimttevl the tnil is toU. bv the vlivme test onlj , 

«n sajs the Same Author ''* In the cast of licmous otlencis of all kiiili 
one should conduct the mvestipation of the truth In means of ordeals 
eviii though witncs«es exist «o indee I (liolds) Blirgu ’ 

In reginl to disputes nlitmg to del>t% Narida ’ ®tates a special rule 
‘ W lien, owing t> tht neghgeit'e of the creihtor, neither a document nor 
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uittic'ses o\ist, -Mul tlic disputant also dentes tlie (lecetpt oC) iiionej, for 
sncit a one a tlireefold procedure Im been pn-senbed " ‘ Tbe disputant,’ 

j r one who Ins acLLpted tlie money IVoctdure’, i r tlic meins for secur- 
ing the money lint also lias been pointeil out by tile 
5 Paoi 32* Same Aulbor * ‘ DLiinnl at tadi periol, contnmincc 

of i>aat trin^actioiis and tlie third an oath las beuii dc 
chred, hi adopting tlii.se m oriler (the crcilitor) siioal I securi. (the amount) ' 
‘At cacli periol a demand,* i r uhencicrthe time fot lepijment had 
armed ‘ pay me my money,’ thus for three, four, or csen fi\e timc«, a 
If) demand for repayment male in the prestuce of three pirties md not con 
tmitrtcil hy tht othei side— this is tlie first mcuis In tlie absence of 
that contimiancc of ’ past trainactiota,’ e g at such and sucli a plice, at 
«nch and «nch a tunc, whatcier ma\ be nstful m relucmg a particular 
nioiicy habditi, in connection avith that transaction the loin was taken 
lo by you, with this and the like, the «ccond means A\ hen that eicn is nn 
aiaihble, the thud ino<le IS ario-uh , tins is the meaning. 

Tins meaning inor<.-o\er, has liecu pointel ontby the Same Aulhor ^ 
also ‘ Although goa led on to his f ice, one who does not i efute tlie demand, 
throe, foui,oi ii\etimc«,m«8t j>ay the amount thereafter U| on a refutation 
20 of the demand, however, one diould treat him with the hapjiemngs 
reganlnig the balances of advances m conuection with the place, tunc, 
jiiattci, (mutual) relations, the amount, transactions and the like If 
ieferouci .3 to pvst tratiawtions also be of no avail, then one should have it 
dcci led liy the oaths only, by liie, wUer, religious meat and the like 
‘>5 appropriate to the place, the season and the capacity (of the party) 

Kilfiyana also J In regard to (a dispute about) a debt the means 
of proof have been declaml to be a docameot oi witnesses oi (evidence as 
ta) the balance of (past) advance ordi\inc proof, out of a desire for tlit 
axid of the people Likewi<e m regard to a dispute of oiiy kind says 
the Same Aolhor y By means of all the pminl ms or by fetii or even by 
^ an onleal, should the king make a decision m all (kinds of) disputes , in 
the absence of alh by e/forC ami rrerer on tay 'icooant othern ise Vyesa * 

1 Ch I 23C 

2 Df Jolly traiwlalos aatrgument It noild aipear that from 
the context here 3% has the wnie of olirar— mstroinent and ajr n remnant 

also explain* ae T 

3 Ch I 257-233 

4 Thosaino text la, been assgned toK»ty»vanainSarajrati Vilisa sea p 107 
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shtes the meauiiy oE the wouTs piamina and Jicltt .^‘Documents, wit 
jies«es and enjojment or posse'stoii ha\ebeeu stated to be the praimna 
of three \aiieties , and the wise people know inference to be hetii, as also 
logical reasoning.” In this waj, the meaning m substance is, when proof 
IS not possible b} a -visible means (of proof), an invisible means may be 5 
reported to and rot otherwise 

Brhaspali sa} s that at times even, if not proved by tlie visible, the 
iiuisible must not be resorted to “ In regard to the first * or the third, 
tlie means of pioof mav be divine or human , but foi an answer of tlie 
fourth kind, the document evidencing success together witli the witnesses 10 
The import IS that in an answet of a pievious decision by establishing 
either b} witnesses oi by the document of success, the disputant becomes 
successful (as) before With ibis impoit also Vyasaeven “In (an an<! 
wei of) a previous decMion, by the document of success oi likewise by (the 
evidence oE) the Chief ]udge and the like the disputant secures success of 15 
wliat he had stated ’ * Disputant,’ i e the opponent, as in such case he 
18 the party who has to prove the point m dispute Hence al'o Brhaspali * 

‘ In the (answei of a) previous decision or of a concession and avoidance, 
the defendant himself should establish the answer in an answer of 
denial, however, the pbintiff should establish Ins cx«e as made out m the gO 
plaint The meaning is that in an mswei of denial by reason of an 
absence of an admission, tlie plea made out in the phint has the chancter 
of the point to be establi«hed, the contests of the phinc the plaintiff him 
«elf must prove In the answ ei by a S[iecial plea, how ev ei , by the veiy 
adim^sioii of the statementin the plamt tue burden of proof being shifted 
the plaintiff li is not to establish tlie statement in the plaint, but nioreov or, 
the part of the statement m the answer winch plaintilf has not admitted, 
t e the special plea that itself is to be established by the defendant 
by meins of proof Hence also Kityiyana ‘ \fter admitting (tlie 
statement m the plaint), if the defendant set up a different (and) stronger 
plea if that indeed is estvblished and not the othci tbeu he succeeds 
Having admitted what was stited ly the plaintiff in Ins first plaint, if tlie 
defendint set up in ins plea another stronger i e capable of crnsiiing the 
statement in the plaint, such vs payment back or the like, then tiiat alone 
IS to be established by him , by reason of a non admission by the p] untiif, o5 

1 According lo /Talvnyi «t on wswer lias foor T*rietie9 ‘ Cjr pleading the trotU 
( ) iwlnju’ion or faUaliood (i^vi denial) alsuHico or confea<ios and aroidance 
( ) and former judgment ( ) ' Cl llit*® tlie l»t sod tlio 3rd 
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WIm me orMs adnisstbltf 


‘no^ tlje othei 'i •* the portion of the phmt admitted bj the defend int, 
need not be proved by the plamtif The evpression ‘liumg admitted' is 
intended as an extended application, therefore, aftei stiting tliat the 
averment b} plamtifl is false, if a special plea is set up, even 
5 then thespecnJ plea is to be establislied, as Hanta 

I’vGi a3* has stated “Of tbetno mswers \iz of denial uid 
^sjiecul plei, the special plea should be accepted 

as an ansner" 

Liken ise, ni in answer bj admission of the tiiitli (of the jdaint), 
neither of the disputants has to prove anything , so siys the Same Author 
' hen honevei, a former judgment ind a spe^-ial plea are set up the 
defendant should exhibit pioof, in a plea of deiml, the plaintiff, but on in 
admission that will not be necessary ” Tlie impoit is tint the point to hv 
established may be m the plaint as well as m the answer Theiefore, in the 
case of an admission the judicial proceeding lias (only) two pirts To that 
effect also Kalyayana ‘ In an answer of denial, it should be known to 
liave four parts, in an admission and avoidance likewise, and m tiie jlea of 
formei judgment also , (but) has two parts in the pleas of admission ’ 
Thus m the pleis of admission there being an absence of the allocation of 
20 ( the burden of ) proof or the like, the judicial proceeding is brought to a 
clo«e at the end of the answer Itself In Uus manner also it shouH be 
understood that in the ansvveis of denial md «pecial plea, tljerc may bo 
divine and liuman evidence , in the plea of a former judgment human 
(ev idence) only, m a plea of trntli (of the plaint) none w hatsoov er Hence 
2^ also Kalyaysna ‘ In (n case of) slander, and also (a dispute) about luid, 
one should not presenbe an ordeal” 

Indeed tins Author himself lias in a case of huslmess of wouls, 
“tated an orded e g m the te\t * “In ca«e3 
An OivircTiON ofhemons crimes etc ( The answer is ) Iriic, it 
30 was «o staled , hut that has a reference to cases of 

extieme violence , while this hasareferciict to petty cases of birshness, 
thus there is notiiiiig contradictory itegarding land’ is intended os 
indiGUing by an extended application an immovable Hence d®o Pitamaha 
j‘Iu disputes legarding immovables the oialeals sliould be avoided, by 
witnesses, or by a writing as also of hy (tbe c\ i Knee of) possession slioul 1 
these be established ” Here, it slioul 1 be utulcr«tood tint in the absence 
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oE human (evidence), by heiu should be the decision , when that is not 
possible (then) by the king a command 

So also the Same Aolhor, jn regard to the rule of the ordeals at some 
places J In accusations for heinous sms, as also for the misappropriation 
of a deposit by the ordeals should the king investigate the cause even i£ 5 
witnesses exist’ Katyayana also * Where witness evilenceis equallj 
balanced, even there also, shonld one investigate by means of the 
ordeals Also in a dispute regaidmg loss of life even if witnesses exist 
the complainant should resort to an ordeal , in such a case one should not 
uiteriogate a witness" Brhaspali also ‘In regard to a document, as 10 
also m regard to the statement of witnesses, where a doubt is felt, as 
also an inference IS doubtful, in such a case, the di\ me evidence is the 
clarifier’ ‘Interence ammlnam^ t e possession, as also the employ 
ment of a burning faggot or the like Vyasa also “ Tins document has 
not been executed by me it is false, and has been caused by another bav 15 
mg (thus) discarded that document the decision as to the fact should be 
by an ordeal ' The meaning is that lo regard to tlie point to be 
decided one should make the decision by (a resort to) an ordeal Kalyayana 
also Where a document is fraudulent, anl where it has been reported 
to the king as such, in such a case the king occupying the scat of justice 20 
should decide by i.a resort to) an ordeal Likewise the Same Author st ites 
the lules for investigation at some time by a document, at times by 
possession and at times by witnesses, when possible Whatever has been 
reputed to be the established usage of the / Igh <rents ganas and the liker 
of that the means of proof IS a document and neither an oideal, nor also 25 
witnesses In regard to the making and enjoyment of a passage through a 
door, a watercourse and the like possession or enjoyment alone has 
pi eponderance, and neither a document, nor also witnesses (Also) “In 
regard to gifts promised and not giaen, and also for a decision by a master 
tonarls the servants in regard to rescission of a sale or nhere 30 
ha\ ing purchased (a thing), one does not wish to pay the price, < r 
in gambling and prize fighting when a dispute has 
liTAVii VokftraVit-nirans ol 

in%estigation, and not an ordeal nor also a document 
The settled rules of evidence thus stated must be carefully observed 33 
by the in% estigitors So says Nanda * Hiose invested nith 

I Cl I C8 The original test in the aareili SmrU'TT'nrTonows 
URWllfi I ^ n it w 

anl tho transKlioa giTcn abore u axnd ng to tboorigiailreaJ "gin tlieNjraJiSinyii 
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authority must pay strict attention to the (\arioiis) modes of proof 
For indeed, things which have to be proved fail ( to be established ), 
if the prescribed modes of proof are not attended to ’ The meaning is 
that since those who ( have to ) addnce proof ( are likely to ) fail, therefore 
5 those expert in determining the burden of proof should decide by whom, 
and which mode of proof, should be exhibited 

Here it lias been stated by some wiseacres ’ tbit the exhibition of a 
document etc is not (to be regarded as) a restrictive mode of proof m 
regard toimmoi ables, but only as an ordinary mode, otherwise upon the 
10 loss of a document on some account there wouli be an absence of a 
decision That is not correct Although it is lesti settle a decision m-i^ 
be reached by logical reasoning or undei the orders of the king Hence 
also Pitamaha ‘MFliere no document evists, nor (proof of) possession 
nor even witnesses, m such a case an ordeal need not be lesorted to , theie 
15 the authority is the king Tliose disputes indeed of doubtful aspect which 
cannot be decided, for those the Ling is the authout), since lie is the 
overlord of everything ’ Hence also the visible and invisible moles of 
proof have been stated by Vyisa “In tlie absence of these, the wise men 
regard the Ling s order as decisive The meimng is tint when means of 
20 proof are not available inherently or on account of a (rule of) prohibition, 
a decision may be reacted by the Ling’s command 

Thus m the Smtliehanlrtka the part relating to the adjuiloeDl of 

proof 


Kow the Pari relaliag to evidence KriySpadah 
2a There Brhaspali * “After having heard the plaint an f the Answer, 
the party for whom the proof is ordained by the councillors, tliat one 
should completely establish by means of documents and the like, 
what was stated on affirmation’ ‘Proof i e evidence Narada* also 
“When after the first complaint and tfie counterstatement liave been 
3 Q completely reduced to Writing litcrallj m detail, the disputant in the 
third stage should demonstrate (it) by proof ‘The first complaint’ i e 
the plaint , ‘The counter statement t e what is written by wa} of 
defeatiD" the first complaint, m short 'the answer ‘The third stage* t e 
die part relating to proof , when m that, tlie evidence IS the means (of 
proof) Thus, the meaning is this After the three parts consisting 
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o! the complaint, the answer, and the deterunnatioa o£ tl c burden o£ 
proof, the plamtifl should ‘demonstrate b) means of evidence’ i e 
establish his case by means of evidence 

Vyasa states the meaning of tlie words ‘case’ [Kurya) and ‘evidence’ 
(Knya) ‘ The ‘case’ is said to be that winch has to be established, while the ^ 
means of (proof) is declared to be the evidence j that, moreover, should be 
known to be of two varieties, human' and ‘divme , likewise” ‘Means’ 
t e means of proof Brhaspali ^ also states a division of proof “Of two 
varieties, indeed, have been declared the means of proof, the human and 
the divine likewise , each one (of these) has been (further) variously 10 
subdivided by siges conversant with principles ” Katyayana also ‘‘Of 
five varieties may be the divine I the human has been declared to be of 
three kinds The expression Of five vifieties' is not intended as 
restrictive, as othei varieties such as the nee, heated com, and the like 
have been noted m other Stnrtis , while the expression ‘of threevarieties’ 15 
is certainly restnctive, as there is no incongruity m 
pAGEoa* other Srartis Hence also the statement here is ‘has 
been declared to be of three kinds’. As for what, 
moreover lias been stated by Narade ’ ‘‘IXjcuments and witnesses also 
are declaied to be the two meth(x]s’ . that is not intended as restnctive of 20 
the number for were it so, there would be the incongruity of contradi* 
ction with bis own text * viz “Documents, witnesses and possession are 
declared to be tlie two traditional modes of proof Therefore it should 
be undersrood that the lest ‘are declaied to be the two traditional means 
has been stated for indicating that the plural number is intended as 25 
applicable for the two * others 

Thus in the Smrtichindriki the Part reUtmg to Proof 


1 Ch V 17 S lotr 13 3 Ch I 69 

1 — With » tmw to ezprou that the plural number is 

in regard to the other two I < and 9 ^)ei The meauiug is the orbit of is 
ver} limited not largo , while documents ( ) end witnesses ( nti'^ei ) hare a 

wide range to corer*^ Therefore, althoogb the text says two rales’, the meaniug 
intended IS iLe two rules being (I) and (he other (2) ?rrt?irr prominently 

in new haring a very small orbit IS of little importance to i.onnt as a major 
rule IS hot to bo taken therefore aa a restrictive or lumtatire expression 

« two prominent Tneani generally to be resorted to Therefore the fact is 
that the means of proof are three but of the e the two haring a preponderance over 
the other 1 « tbo third and thorsfore a wider orbit ^ has been staled aa merely 
indicatire and not restrictive 
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brief descriphoii of the property •wid o£ the Act ’ A comtmnd which 
contains “v (recit'il of the) connection of the Act ind its motive cause , one 
of th-it description 'Containing a hnef description of the property and the 
Act,’ i e accompanied with a brief statement, from the beginning, of the 
transaction YajoavaJkya ' states the matter to be caused to be written on 
the copper plate and the like “Having cansed to be written (the names of) 
his own ancestors as well as ‘himself’ the lord of the earth the extent of the 
accepted donation and a detailed description of the donated property. ’ 
In the beginning having caused to be written out in consonance mth 
usage the (invocation of the) blessings of the Lord of prosperity having 
the body of the (great) boar who had lifted up the entire eaith, as bestow 
ing a boon * his own ancestors , the three in respectiv e order t e the great 
grandfather, grandfather, and the fathei by name introduced by a descrip 
tion of their qualitie">, such as bravery and the like, and himself the fourth, 
the extent by measurement and of the accepted donation That which is 
accepted as a donation is an accepted donation , the land etc , the corrody 
also , the measurement of that t e the extent , * Lxtent of the accepted 
donation, i e , the boundaries of the land etc to be donated Vyasa also * 
“ Containing the year, tlie montli, the half of it, and the name of the Ling , 
the caste of the acceptor of the donation, together with the gotra and the 
scholastic name ’ The meaning of the Tatter half is 
Page 56’’ that such (things) should be caused to be written is 
would enable a complete identification of the donated 
property, and the caste, family, the scholastic branch and the like also 
Likewise, the Same Auther also states other things also to be caused to be 
written “The place, the fimily ancestry also, the country, the village 
connected, the Brthmanas and others also respected and holding authority, 
one should write, the members ot the family, prominent members of the 
WTitercaste, servants, and doctors ( extending ) as Ear as the mkflchha, 
chandQla and the border men, addressing al) (thus) “For (securing) the reli 
gious merit of tne mother, the father, end of oneself also, to one the son of 
such and such, this gift has been donated by me to such and such a one the 
CO student (of such) ’ BrBaipali al«o Irrevocable, unrecoverable irres 
pective of whatever may occur in future, (coutmumg) equal m extent in 
time to the moon and the sun, and descending hereditanly to the son 
grandson and their descendants maintaining the heavenly abode for the 
donor, and tlie preserver, and involving hell to tlie person taking Ixick, one 
1 Achirt 310 • ' 
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perpetuity ” ‘Bearing the date’, x e containing the donation particula- 
rised by the ( name o£ the ) year and such other particulars To that 
effect also Vyasa “This ‘has been understood by me’ so ■written by the 
donor, containing important words, and likewise imprinted with the 

( name o£ the ) year, month its half, the day and the 5 
Pagp 57* Royal signet In this manner should one write the 
document containing the Royal Edict ” 

Similarly, the Same Author pioceeds to discuss a Decree ’ (or document 
o£ success) "^Having himself investigated the disputes or upon the 
report from the Chief Judge, thereafter the king should gi\e a decree for 10 
general infoi mation ’ 

To whom should be give ? Anticipating this question, the Same 
Author says ‘ One by whom the ( nght to ) movable as well to the 
immo\able (property) has been established to be his by means of evidence, 
who nas placed in a doubtful position on account of an allegation m regard 15 
to a portion, and duly comes out successful, to him should be given by the 
king the Decree dulj confirmed Brhaspali * also ‘ Preceded by the first 
and the final pleading and concluded by the decision when a Ling gives a 
writing to the successful party, that is stated to be the Decree or (Jaya 
patra) " ‘Preceded by the first and the final pleading , (this expression) is SO 
indicative by implication of a concluded trial Since says the Same Aulhor * 

“What had taken place in the yudicial proceeding, such as the fir't 
complaint, the Answer and the like, followed by evidence and the decision, 
all that should one wiitein the Jayapatra Vyasa also “The first 
Complaint, the Answer, the part relating to proof, the detailed considera 25 
tion of these, oral evidence, the Smrti Texts a decision reached m con 
cordance with the assessors, one should write all this collecti\ ely and briefly 
in the Jayapatra ’ ‘The part relating to proof’, i e the part where the 
proof IS sifted and examined in short the part known as tlie Pralydlahui, 
or the part m which the burden of proof is determined ‘Oral evidence’, go 
I e statements of iritnesses , ‘concordance with the assessors’, i e without 
transgressing the assessors , ‘briefly , i e in a shortened form 

Kityayana also “The statements of the plaintiff and the defendant 
the affirmation, the statement of witnesses likewise its decision also as 
was determined by himself, this shoald be written distinctly entered m 85 
the respective order m the document The expression ‘in re<!pectne 
order ’ has been expounded by the Same Author also The statements of 
I STTIV— note on page IQO obOTO 2 Oh yj 4 CL VI 3 



R&jahya ( Royal ), oni fjauhJu {Peoj:ie3 ' ) documents lOS 

The Aju^patra (mand'ite) and the Prdjn&palra (an ordinance) these 
two have been pointed out by Vasishtha* “That by which somednty has 
been orderetl to be perEormed by the feadato'-ies, servants, the national 
guards, and the like that is eallel an (mandate) Thatby 

which a duty is communicated to the sacrificial pnests the chie! olBcuting 5 
priests, the pi eceptor, as also to those who are entitled to (be treated 
with) respect, is the document issued for their information ” Brhaspali 
mentions even another rojal ‘deed of favour called the PrasMalelhja 
A Where a hmg being pleased with the service, bravery etc (of the donee), 
proffers a region or the like by means of a document, that indeed is a |o 
a Prasdda Itkhta ( deed of favour ) " Therefore the statement that a 
Royal document is of five varieties or of four varieties should be regarded 
as made through inattention 

The peoples’ document has, moreover, been explained by Vyasa 
“ The well known* locil writer elnuld write out a people’s document, 15 
containing the (names of the) royal family in their order, and the year, 
month, half of a month, and the day ’ t e containing (these) is the 
context ‘ Diy,’ i e the day (of the week) Other (details) also should 
bo caused to be written , so says the Same Anlhor “ One should write 
the name and the caste of the creditor and the debtor preceded by 
tiie father’s, the variety of the property, as also the quantitative measure, 
and the rate of interest as agreed to by both ” The expression 
‘agreed to by both tS-c. is quihtative of the property aud the ULe also. 
Hence also YsjSaTalkya* In every transaction where an amount has 
been agreed to by mutual consent, there should be made a writing about 
It with (the attestation of ) witnesses ( thereon ) and preceded with the " 
creditor” ‘Preceded with the Creditor,’ » e with the name of the Creditor 
With witnesses’, i e containing the names of persons who are luter- 
medianes and conversant with the transaction or the amount agreed to 
Similarly, as many particulars should be and entered into the document as 
may be helpful for a definite appreciation, as to the time, the creditor, the 
debtor, the witnesses and the like So says the Same Author * “Containing 
airtong other things, tlie y car, the month, half of it, llie day (of the week), 
the castes, and the names of their o^agotra, as aI<o the scholastic title, and 
the names of self an I fatlier ' ‘Toe scholastic title’, e g ‘Aa{An of 
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tbe Rgveda’ anii the lihe qnalificabons in connection with the ( forticular ) 
S'olM. The £ither*s name ol oneself, as al'o the father's names of the 
creditor, and the Tritnes'es By the nse of the espres'iou ‘and the like’ are 
included the relatircs, the day etc acconling to the usage of the country 
5 Hence also Vyasa ‘ In accordance with the usage of tlie country containing 
the transaction, the loan, the acceptance-’* ‘The transaction according to tbe 
usage of the country', t e it should be done in pursuance of the local 
usaga ‘The loan’ i e the advance Narada also ‘ A. document, 
moreover, should be caused to be made with witnesses on, which is not in 
10 disr^rd of the rules about the sequence of ideas and words, which is ni 
conformity with the state of the usage in the country, and which is perfect 
in all particulars’’ Vasuhlha * also “Having entered ( in it ) the time, 
the king, the place, the residence also, the transferor, and the transferee, 
and containing the father 3 name, the caste, one’s gotra the S'lilM, tbe 
15 money etc with tbe quantity, the interest, tbe signature of the transferee 
and tbe witnesses also cognisant of the contents ’ YSjHavalkya ’ ‘ After the 
contract has been completed, the debtor should enter bis name with his own 
hand ( at the end ) with the words, “what is written nhore has tbe assent 
of me ^e son of such ( and snch ) a one ” By saying ‘above’, the Author 
20 points out that after the words ( stated ) before h^ve been written, below 
tlie<e should be placed tlie words m ins own hand, ( the 
Pace 59* word) ‘Debtor j is intended as indicative of witnesses 
also To that effect the Same Author * also “The 
witnesses also, should subs'-nbe m their own hand their fathers* names 
*,5 before theirs, thus, ‘ here, so aod so am a witness’ , these witnesses should 
be equal' Those who have b*en entered here m tbe document as 
witnesses, these also should eadi wnte, ‘ so and so the son of so and so, a 
witness in r^rd to sach and sadi a matter ’ 

These, moreover, should particularly be even m number, such as 
3 l) two and the like and not uneven in namber, «uch as three or the like 
Tbe rule as to the number of witnesses has been indicated by some one 
contranly by assuming an * implied nation That shonld be ac 

1 BoJaha/ Sk. Bcnea Aprendo* p 85 Verses 23, 24 also VixtinitroJsrA 
acdApararki This passage Is not in the text as irml«l, but I 13G coot&ins a 
slmilsir provision Cp rijnavaJkTa nlso Book It 85 

2 Book H 86 3 Book U 67 

4 H • betsrecn tbe woid^t nnl mu Thus according to tius view 

tbe text fbould read ^;>rvr Tbls iigii b called swuf, so that when tbe cUose ]s split 
into or sjlUbles, It should read ^ nauts 
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cepted only in a region tn here the nsage ia hke tliat alone; not else- 
where, as it would Ijc incongraoos. Tlic plural number in the ex- 
pression ‘witnesses’, is in reference to a matter ( which is ) very important 
Tlie debtor, the creditor, the two witnes*e«, and the writer likewise, a 
document should be made with (tlie writings of ) all these together, and 5 
not otherwise”, «ince in this text, tnro witnesses ha\e been stated by 
lUriUmall kinds of documents. lu this nay, moreo\cr, in a doenment 
prepared bj anotber, as there are fne persons viz., the debtor, the creditor, 
the two witnesses, and tlie writer, it is a document with Cse entered 
in it. Tills is the practice among the people. When, moreover, the j^q 
number of witnesses is larger, such a transaction shonld be understood 
to l)e of a minor character. 

In regartl to documents of all kinds whatsoever has been stated by 
Vyssa also ; ‘’TIic debtor, his liand together with his name, together with 
two witnesses with the (name of the) father.” Tlierefore, die rule 
aliout c^ en number, such as two and the like should lie resorted to witliout 
( an) ) conflict widi the usage of the country. 

When, howe\ er, a witness n debtor is illiterate, then says Hinds • : 
“Where a debtor is illiterate and so also the witness ( who is illiterate ), h« 
should cause his dechnlton to be put m writing b\ another witness in th® jq 
presence of all the witiies«es One knowing a foreign script should also 
write liitn«'lf alone, as he knows the script, mJc this Smrti of Kityaytaa; 

“All the scripts of die people sliould be entered into a document.” 

After die autograpli of the wune* 5 . says Yi)3sTilky« * : ‘Deing dwirwl 
bj Iwtii (the parties) this was wnltenb) me so and 10 , the son of so and so', oj 
llius at die en 1 (of the document) should the wnter Uien lubscri!*”. Vysu 
alsoi • File writer s! ould snliscnbe at the en I thus t ‘By me, so and so, die 
am of so an I so, re [ueiteii by belli (the parties)— his own name in his 
own Lind’ ’’ Tim is the nile nrgarJms a jwoples* document os s Jatftl by 
Vyiii *.\tUieenr. I c of die document 

A dxnmr*ji thiisdrKnl'C'l IS of eight x-anctin ; so rays die Sime 
Aother ** An ai nent document (eA rata), a d jcurient in one’s own land 
(« j*i'.'in). likewise that which is csVol (ll'/•»'I/») an scbwwledgrnrtjt or 
Wcni t, a doc-imr”. of plelge (iltti/n'r 1 ) is dw firarlh ; the Cfdi it « 
sale iler-l (tr i), d e Sixth is known as a di.xu»nent of rm'-n 

1 S«l S.'«al la il/» r*’ kevvvir XiUk'tarl p 
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the seventh 13 the document of peace (sandhipalraka), and 
the certificate of purification (riswtMfiipu/ruylfl), thus a peyile’s docun^nt 
(Latih(a) Iia3 been declared to be oC eight varieties ’* Here the number is 
not intended to be particuhil} stressed as a (iilhlgapalra) document of 
5 partition, and the like also, are (regarded ns) peoples documents 

There the Saagjahahara states the characteristics of the ancient docu 
ment (C/urniu ) J* A document is called ancient (cJuraia), which is 
written by ancient w riters of the town, nominated by the plaintiff and the 
defendant, regarded as the best available, with their own names preceded 
10 by the names of the fathers and tlie hie containing the names of each of 
the plamtiffi the defendanlj the witnesses, and (the signatures) in the bands 
of the plaintiff, the defendant, and the witnesses, containing clearly the 
information, with characteristics as stated m thesmrtis’ ‘Regarded as 
best,' I e highly praised 

15 KSlyiyana moreover, dcsciibes the document in one’s own hand 
(jsinhasla) That which was written by the acceptor in his own band, 
and which is without any witnesses, that is known as i ‘document in his 
own liand,’ and declared by the wise as (^od) evidence ’ lu the same 
manner, a document written by the giver, and acknowledged by the 
20 acceptor, should be known as a document of acknowledgment (abJiyvpagata) 
Hindi * states a document of pledge “Where after 

accepting a pledge, tiie ownei lends his own money, the document which is 
e\ecuted at that time, that is called a doaiment of pledge ’ 

In the case of a document for a second pledge Prajapati states a 
25 special rule ‘When the creditor creates another 

Page 60*“ pledge with the same nioney, (then) having e\ecuted 
a document of that pledge he should deliver back to 
bim the first document-” 

A sale deed (krayapatra) has been stated by Pilamaha ‘‘ Wheu 
30 an article is purchased, that which is executed for the publication of 
the purchase bj the seller and assented to by the purchaser, should be 
known as a sale deed (krayapdlrala) The documents of usage 
{sthtipalrd)i and others have been stated by Kalyayana “Tlie document 
wbidi IS intended as evidencing the usage of men versed in the four 
35 Vedas of a town, of corporations of guilds anl of the inhabitants of a 
town is called the document of usage {sihUipairala) That document 
which records what happened at an accusation made before all the best of 
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the people, i3 called the document oE peace {sandhipalraka) ^Vhen an 
accusation has been got over after an expiation was performed, the docu 
meat which is given by the people attested by witnesses is called the 
document of purification {iisuddhtpairaka) 

Brhaspati ‘ also mentions the divisions of documents “ A do-u 5 
meiit of partition, gift, purchase, pledge, agreement bondage} debt, or of 
like (transactions) , (thus) of seven varieties are Peoples* documents , the 
royal edicts are of three kinds ” Here also no (particular) number is 
intended to be stated, more documents than these having been pointed 
out ; hence also the expression ' and the like ’ has been used , otherwise, jo 
the seven-fold varieties having been established by the enumeration it«elf, 
the use of the expression ‘ and the bke,’ would be meaningless By 
that alone, this is understood, that the numl^r of (the kinds of) documents 
is not intended as restrictive Therefore, there is no contradiction with 
the texts containing various enumerations 15 

The Same Anthor* expounds the document of Partition and other 
kinds ‘ When brothers become mutually divided according to their own 
wi8h,andniakeadeed of division, tbat(docament) is called a Partition deed 
When after having made a grant of land, one executes a deed wherein be 
makes it eodureable as long as the sun and the moon continue, and to be 20 
irreducible, and unresumable, it is called a Donation deed When after Iiavmg 
purchased a house, a field, or other (property), one causes a document to be 
executed containing an exact statement of the proper price paid for it, it 
IS called a Purchase deed When, after having given as S'^ninty movable 
or immovable propert) , one executes a deed stating whether tiie (pledged) 25 
property is to he preserved or used, that is called a Mortgage deed hen 
(the people of) a village or province execute a deed of mutual agreement, 

(the purpose of) which is not opposed to the interests of the king, and 
which is for the purpose of dharmOf that is called a deed of Agreement 
{Samvti) Being reduced to destitution m regard to clothes and food, when 30 
one executes in a wilderness a document stating *I will do your work,’ that 
IS termed a deed of Bondage ( dcUa^tra ) . When after havm." t /ilert 
money at interest, one himself executes a deed, or causes it to be executed, 
lliat is callal by the wise a Debt bond (rnaielh^a).'' 

Katjriyana also mentions another latdila or Peoples’ document : 35 
* W ben a boundary dispute Las been deaded, a document specifym" the 

1 6«e Sacred Books of iLe East Yol XXXIII p SOI Cb YUI i 
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boundaries bas been ordained (to be e-^ecuted)” Yajnavalkya* al«o 
After having paid the debt, the document should be caused to be torn 
or anotlier should be caused to be made for (evidencing) the acquittance ‘ 
Marichi states the occasion for n document “Upon a «ale or 
5 mortgage of immovable property, as also upon a partition, or of a donation 
also, one should secure a completion (of the transaction } by a document, 
and an avoidance of a disagreement also” ‘Mortgage’, i e pledge The 
first word, moreover, is intended to include propertj dealt with m a 
transaction of loan or the like ‘Aaoidance of n disagreement , t e even 
10 after a lapse of time, the transaction entered into should be placed above 
dispute 

Thus moreover, in r^rd to immovable property and the like, 
having completed an indisputable transaction the details as to the royal 
family and the hke other matters may be entered or deleted , since these 
15 have a visible purpose , therefore in a document of gift or the like the 
creditor, debtor etc need not be written , nor also in a document of 
payment of a debt etc , the acceptance of a donation etc In this way, in 
other documents also should be understood what is to be written , for a 
document has a visible purpose 

2 Q Hence where a document the contract under which lias not been per 
formed becomes incapable of enforcement or is destroyed another docu 
ment must necissinly be got executed Therefore also says Yaj5avatlcya * 

‘ If a document is m ano^er country, or is badly written or is lost so 
also if it is stolen , likewise if it is torn burnt or cut asunder, another 
2o should be alloned ( by die authorities) tobe made ( in its place)’ ‘Is in 
another Country^ t e lying in a place from which it is absolutely 
impossible to be brought o\er , badly written’, i « the letters in whicii 
emnot be deciphered, torn,f e cat into two, ‘cut asunder i e tattered 
Kalyayana ilso “W ben a document is broken by dust, is burnt, 

3 Q or has boles formed in it or has passed away 

> Page Cl* another document should be got executed also 

when It has been blurred by perspiration’ ‘ Passed 
away,’ i e misplaced or taken away, ‘blurred,’ i e wipe! off 

As to what, moreover, has been staled by Narada * ” hen a docu 

35 ment lias been placed in another country, or burnt, or badly WTitteri or 
stolen time should be allowed if it exists still it it be not in existence, the 
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evidence of those 'who Inve seen it, decides the m'itter,” tint his i referenc 
to a debtor who is prepared to paj off the amount at that very time , for> 
m such a case, there is no purpose in making anothei document. Giving of 
time IS for the purpose of the docnment being brought over, the determina 
tion of an adequate tune , for the * evidence of those who ha\ e seen it ’ i «J 5 
the meaning is, the knowledge of those who bad seen the contents of the 
document, with the object of proving the amount, that should be done This? 
moreover, even when it is not possible for the document to have been torn, 

It si ould be done with a view to dispense widi the evidence of witnesses 
So also by waj of publishing the payment back, a document of repay jq 
ment should be taken If, however, the money, is to be paid back after 
an interaal, another document should be got made Hence also has it been 
said by the Same Author * “ If a document is split, or torn, or stolen, or 

effaced, or lost, or badly written another document has to be e'^ecuted , 
this is the rule regarding documents ’ 15 

Thus in the Scnrhehandriki the discussion about Documents 


How the Examination of DocomentS’^LekliynPanksba 
There Katyayana ‘ The king liaving issued summons * for e\ idence, 
should examine accoiding to the rules of justice, documents in accordance 
with the custom about documents, and witnesses in accordance with the gQ 
usage about witnesses 'Custom about documents ’ such as distinct letters, 
sentences and the like That also Ins been pointed out by the Same Aathor 
“ A document lahich contains a proper foimation of letters and sentences, 
which is unambiguous in which the letteis are clear, which is not wanting 
in the order of the marks and the stops, attains validity ATnyd, * form’ 

< e proof , * mark, t e the signet , that is in the Royal grant only 
To that effectNarada “ A document which contains tlie king’s own 
hand and also is marked with his signet is declared a Royal document, 
winch IS (regarded as) evidence in (reguxl to) all matters ’ So also the 
Same Anther ^ says ui regird to a peoples document ‘ A document, gQ 
howeyar, dffLrrd to be of tsyojicwtJi wxjtJ'ejp jjo onej! <v jjj 

another s (hand) , uiiattested * or attested , the validity of both is according 
to local usage ’ The meaning is that the aalidity of both these kinds, 
depends upon local usage 1 e in accordance with the custom of the country 

1 Ch I 146 2 ffevt oootler reading iJ rrsnUTT 3 Cli I 135 
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In rpgard to tJje document written in ins own Inud, liowe\er, 
Y«j 5 aTalkya‘ states n special role “ L\en though njtbout witnesses, a 
document \shich IS in ones own hand, all that is regarded as evidence, 
except when It IS causetl b) force or fnud" From the use of the word 
5 caen, in the expression ‘c\cn thonji* it appears that a document in one's 
own hand e\en nny k atteste*! Tliat written hj* another, iioweier, can he 
evidence only if it is attested To tliat effect, moreover, Pitamaba 
“Consented to b} the twodispntants, ond beiring the attestation of the 
writer, sudi a document u regarded by the wise as (good) e\idence m all 
10 matters " Kalyiyana also “That winch is in accordance with local usage, 
whicli contains the year month, fortnight etc and the 
Pagi. G 2 * rate ofinterest,and is marked b> tlic hands of the debtor, 
the witnesses, and the writer, is called a document” 

The U'e of the word interest is indicative, b) implication, of a pledge 
15 Hence also Nirada^i “That which is not advene to tlie custom of the coun- 
try, the contents of which answer to the rules regarding pledges (and other 
kinds of security ), and the sequence and letters m which are unobscured, 
such a document is regained os (good) evidence’ ‘Distinct ore made 
m which the rules about pledges’, i < obont the procedure regarding o 
CQ pledge, such a document, of thisaforestaled kind The meaning is that that 
document which IS in accordance with the condition of the sequence and 
the letters bfcUig unobscured tint is evidence t e even otter a lapse of 
tune Will yield knowledge about real facts It is obvious that that which 
18 not of this character is no evidence 

25 ^ Still also with a v lew to eJanty, says KalySjaaa hen, howei evt 
the letters m it are fallen away from { their proper ) place, are not 
in the (proper) line, are ambiguous, and are deflected from their 
characteristics, and ore so placed tliat document should be regarded 
as a false document Also that which is opposed to the custom of the 

country, which IS ambiguous, which IS devoid of (the proper) order, and 
^ which was executed not by the owner, w vitiated as also which does not 
contain the matter in hand ’* 

Harita also “That, moreover whicli has been full of (the marts of ) 
the crows* feet, such a document may be regarded as invalid, as also the 
cxsmposition of which is devoid of the dots {bxndii) and cmss marks (mtJ/rd) 

1 Book II 69 2 Ob I 136 
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as also that ^vlnch is torn” Brbaspali * also ‘That which looks 
fresh (though ) executed a long time ago and dirty, or intended for a very 
short period only, which is tom, or has its letters blurred, such a 
document shall be regarded as in\alid A document will not be held 
valid ^hich A\as executed bj a dying indisidual, orb) an infant, or 5 
by one under a terror or one under the influence of vice, or ( executed ) 
at night under deceit, or compulsion ’ Narada* also ‘ That which was 
executed b) one intoxicated, or under an influence, or by a woman, or by a 
minor, or under compulsion, such a document will not be regarded as 
evidence as also that winch \va3 made under suffering oi by an 10 
intoxicated person or b) one under feai or fraud ’ Kalyajana also “A 
document which was executed by one intoxicated, or b) one under fear of 
an obstruction as also b) a lunatic, oi by one under trouble, and that 
which was executed b) women, minors, or b) persons not independent, 
will not be regarded as valid ’ The collective sense of the texts of 16 
BrLaspali and others is that what was done by i dying person or the 
like, will not be admitted as reliable evidence on iccount of a suspicion 
about th ir genuineness 

In a similar manner, a defect m witness evidence will not be regarded 
as reliable evidence To that effect also Vyasa ‘‘Where a witness has 20 
been entered who 18 tainted or 13 vitiated by bis acts that document is 
declared as invalid, or even where the writer also is of such a character'*. 
Kalyayana also “A document may be ( regarded as ) invalid on account 
of a defect m the witness, or of the wiiter, or on account of the fault 
even of the creditor, as also of the debtor” .-25 

Here, those faults which are concealed, should be declared by the 
disputant , those moreover, which are apparent, by the members of the 
Court , so says the Same Author “Indeed those faults iihidi exist m the 
evidence should be declared by the dispu tint while the apparent ones by 
the members of the Court at the time by pointing to the rules of law’ ‘In 3o 
the evidence’, i c in that which was declared as evidence , at the time’, t e 
at the time of the investigation The faults which, however, are declared 
after the lapse of ( the proper ) time do not come m the way of their 
evidentiary value , so says Brbaipali ‘Whatever defects in the documents 
as also in the witnesses, have been stated in the Smrtis, must be declared 35 
at the time (of the investigation ) of the dispute, if declared afterwards 
these should not invalidate ’ The meanmg is that those which are 

I Oh VL 25 


15 


Cli I 137. 



11^ Time and manner for the expostlton i f defect^ 

declared afterwards j e after the conclusion of the examination of 
evidence, one should not invalidate 

Kaljayana states the manner in which secret faults may be expressed 
“The faults should be so dedared tliat the witnesses, the writer, and the 
5 executant maybe found to be false, n document becomes invalid when 
these are vitiated ” Or, it may be brought out that it 
Page G3 • was not wntten by the writer whose mine it bears or 
seen by tlie persons whose name it bears as witnesses 
So says the Same Author “It was not wntten by the writer, nor likewise 
10 avas It seen by the witnesses, when such declaration is made by the ilefendant, 
the document is declared to be false ’* ‘Declared ' > e as a fact For, the Same 
Author again “Not by an averment (merely) that it is false, but by the 
defect alone should evidence be attacked as faulty , fora false accusation 
a party becomes amenable to punishment, and be loses his cause alsa" 
15 In this manner if the Eults as pointed out by the accusing party 
disputant are found to exist, those defects, the president of the court should 
communicate to the other side, to that effect also the Same Aathor “In this 
manner where a document Las been challenged as invalid before the 
king, It should be considered, and after having deliberated along with the 
20 Bnihmanas, one should investigate into the faults of the document “ 

There, if tliese defects are not removed by the other (side) then the 
document is (regarded as) invalid , if removed it is (to be regarded as) 
not invahd , so says the Same Aolbor ‘ That by which the witnesses, 
the writer, and the executant become vitiated, by the same cause is a 
25 document regarded as invalid , if these are faultless, one may declare its 
validity.’* 

In regard to a document which has not been admitted, the validity is, 
however, established by the consent of the debtor , if not, not , so sajs the 
Same Author * A document written by the creditor in his own hand 
30 without a witness, becomes invalid if tlie writer does not prove it to be 
(properly) executed " Tlie meaning is that if the writer (iar/i) i e. ‘the 
creditor' ‘does not prove’ t e docs not establish cliat it was written 
under the con«ent of the debtor, then a document repudiated by the debtor 
saying * I do not know,’ is regarded as invalid 
35 ^\heD, however, be repudiates what was written m bis own liand, 
then from the evidence of witnesses entered m it, or from such other 
-means, it should be determined whether it is invalid or valid To tliat 
effect also, the SameAnUiof. “If a debtor denies hu own handwriting 
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entered m a documeut, he should be confronted with tlie witnesses m the 
document, or with the opinion of the writer *’ 

When it IS attacked as not having been made at all, the decision 
should also be in the same manner , so says the Same Author “ In disputes 
as to the execution or non execution, tiie decision regarding the document 5 
should be by (means of) witnesses *’ The use of the word ‘ witnesses,’ is 
(only) indicative ' as m the text “ When a document has been repudiated, 
the claimant may cite those who are entered in it,” has been stated by the 
Same Author. 

As to what has been stated by Narada * “ In regard to a jq 

document which has been doubted, the authenticity may be established 
by the examination of his own writings etc , the tenor of the docu 
ment, peculiar marks, circumstantial evidence,", as also what has been 
stated by Yajlaralkya * viz The genuineness oC a doubtful and dis- 
puted document maybe established by (comparison nitb other) documents jg 
aud (other writings) of tlie part) (written) m his own hand, and by simi- 
lar other means , as also by presumption*, by confrcmtation of parties, by 
direct proof, by marks, by prerious connection, by (a probability of) title, 
and by inference, ’ that lus a reference to a document which has no ‘nit 
nesses on it, and which was written by him in his own hand, as there is an qq 
absence of witnesses and the like means for ( arriving at ) a clear 
decision Hence also HIrila " Upon a doubt (arising) about the hand- 
writing of the debtor whether it was his own, when he was alive or was 
dead the decision regarding such a document is reached by (a companson 
of) other documents executed m his own band " ‘ Executed in his own 25 
liaud ’, this expression is indicative of proof etc referred to before 

Where, however, there exist the means for a clear decision, such 
as witnesses etc. as e g. lo documents written in his own hand, 
and having attesting witncs'es, there a decision may be reached 
b} a comparison with the other documents wbich are a means for arriving 
at a clear decision So says Kstjifana " Direct evidence can neier be 
shaken by presumptive eaidence , therefore a decision about a document 

1 t « cot reitrictiTo , thns cot only antnosMS, l>at others also who are likely to 
be coDTorsant with it may be cited to prove it 

2 Ch I 143 3 BooklL tl 3 

4 In the text of Nxrada tho expreeston la whilo in 

Yajl*»alk)aU is The translation in Xaratla s text u as ha.i 

been Interprcteii by Asahiya while that la Y»jfitT#|kya according to the inter, 
prctalion br Vi^nanesrara in the Mitakshara 
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•which 19 challenged as false can be reached by the statements of witnesses ; 
for, indeed, a party is likely hmself to challenge a document with the 
object of securing the amount of (a successful party upon) a decision ’ The 
meaning is that by the statements of witnesses, and not, moreover, from the 
5 debtor’s statement, as there IS a possibility of his having a wrong motive 
"With this very object has been statwl by Nsrada ‘ also . “A document shall 
be annulled by a document aipne, and an attested document by witnesses." 
The meaning is that a document which has no witnesses etc should be 
examined by documents etc similar to it 
10 As for what Las been stated by the Same Aaihor* ; "A writing should 
be known to be superior to witnesses , but not the witnesses over 
the document, " that Ins a reference to a document which has no 
( attesting ) witnesses entered in it Therefore, jt sliould be 
understood ( as the conclusion ) that where there are witnesses, 
15 the decision shall be by the evidence of the witnesses etc entered in the 
document , that of a document not having witnesses, by a (comparison ns 
to) similarity etc with his own Inndwntmg m other documents 

How, then, can a decision be reached in regard to a document the 
witnesses etc on which are dead? so says Kstyajana 
gQ Page 64* "Now if the writer be dead, os also the witnesses, then 
undoubtedly their validity should be determined 
by (a comparison of) their own handwritings and the hie " The meaning 
19, ‘ of these ’ 1 r of the deceased witnesses etc , *by their own hand 
writing and the like ’ * e. by their own qotra, larna and other similarities 
well established in other documents Visbno* also '* IVhere n debtor, or 
a creditor also, a witness or the writer also be dead, there, that document 
should be proved by (a comparison with) their own haiidivntings ' 

In regard to a Royal Dee<l says Kalyijana ‘‘WTiat is (known ns) 
order, one should deliberate it with effort , if it is based on 
30 good probative reasoning, it would then be a valid document , otherwise it 
should be cast aside, and one should decide it again If wliat is untrue has 
been established as true tlirough ignonnoe, that should be set aoide, even 
though it was declared as wild by the king with cfTort". PuKhithra^ 
lubandhanam t e entered as a document of success ( Jiryn/ otrn ) known 
gj as Pa'cA'i/Wrn When a document lieurs the ( royal ) seal, even if all 

1 Ch I 145 ~ S Cli VlT” n 
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those who were entered in the document be dead, that document is reg-irded 
as reliable evidence” ‘Reliable evidence’ » e. by reason ol the seal etc 

Hence also Prajapati says by taking S'asanaisan example “In regard 
to a Royal S'dsana, the decision should be made after great effort in 
exhioiting on it the King’s own handwriting his signature, and the hand- 5 
anting of the scribe” Kalyayana also “A S'asana obtains validity when 
it is carefully completed without any flaw m regnrd to the rojal «;eal, in 
regard to its execution, m the matter of possession, when it contains the 
marks, and is endorsed in the king’s own hand”. ‘Completed in execution 
necessary without any flaw’, i. e. devoid of any degraded, or disconnected 10 
words, or the like 

A peoples’ document also sometimes acquires validity by possession, 
so says the Same Aulhor . “In the presence of one who has reached 
competence, if possession of propeity is enjoyed under a document for as 
long a period as of twenty (years), that document becomes free of 15 
defects”. In another Smrli also has it been stated “Now, if a pledge with 
possession has been firmly well established for twenty years under a 
document, such & document is (regarded as) free from defects 
When a boundary dispute has been decided, a boundary deed has been 
ordained, its faults should be declared withm twenty years.” 20 

A document of pledge entered in a debt bond attested by witnesses 
who are dead is regarded as of good evidence even v, itb possession for a small 
period A transaction of pledge is ‘a pledge ,’ ‘ dc^d witnesses,' < e the 
witnesses on which are dead So also Narada ’ “Where the witnesses, the 
creditor, the debtor, and the unter are dead, that document also becomes *>5 
valueless unless it contained a pledge of permanent duration’ ‘Dura 
tion,’ t. e. possession Or, it may be vdidated by proving the document 
to the debtor by the receij t of 'oroe amount paid ujion the strengtli of the 
document , so says the Same Author “ If any thing has been receiveil or 
knowledge had been brought, the document will certainly be good evidence 
even if the witnesses be dead” The Same Author * farther exjKjunds 
‘knowled^ge’ “ When a domroeDt as pnalured evw/ ijjo.p, iwiv ffnnsf 

and prochimed, it remains valid for ever, even if the witnesses ire dead ’’ 
Prajapati also states that a (document may obtain) validity by 
possession “ 1\ here a document was executed under a difftrent motive 
and where the person enterevl m it denies it, the ]wr«on in whose iK>«‘!es«ion 
the document stands, for such i one the po8se»sion may be directed ' 
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t e as by way of a decision The use of the word ‘possession,’ is only 
indicative Hence also Nirada * “ If a document is signed by a stranger 
and meant for a different purpose, it has to be examined in case its 
genuineness is suspected by inquiring into the connection, and with the 
5 titles and by resorting to reisonable motive ” ‘ Made 

Pagl G5* for a different purpose ' 1 e for deceiving the co-heire 
etc VipTO/ynya, 'difference,' i e suspicion , connec 
tion,' in the past, such as payment and repayment of mone^ , 'title ’ e g 
whether it is possible for him to have such money or not, of this sort , 
10 ' motive ’ 1 e inference 

In this manner, a document marked with the name of the creditor, 
should also be examined whether it was executed from motives of deception 
or the like To tlist effect al«o Brbaspah * “ Their own kmdreil relations 
deceive women minors and persona under distress, who are ignorant of 
15 letters by making a document marked with their own name , therefore it 
should (ocrrectly) be examined by regard to circumstances and inferential 
reasoning and then executed Forgerers who are adepts m (their know 
ledge of) the country and transactions, utter forged documents , therefore 
one should examine It with effort* ‘Ignorant of letters’ » e one who 
20 does not know the letters Kttfajaoa also As a reflection m a mirror 
(although) not real, looks as Of It were) red , m the same manner, artful 
people prepare reflections of documents ’ Vyesa also “ Some artful men 
write documents as if (they are) real documents , therefore no proof is 
regarded as conclusive on the sole streijgUi of documents Tlierefore tlie 
2j imjvort IS that it should be carefully scrutinized Hence also Naraia* ‘There 
are some men who depose falsely in regard to nenusc through covetousness, 
there are other wicked souled men wbo otter false documents , both slioul 1 
be scrutinised with meticulous care by the king, (\u ) documents, according 
to the rules re'mnling documents, (on I) witnesses, ncconlmg to the Juv of 
If) witnesses ’ * According to the rules r^anling documents’ i e by all 

the means existing before which would establivli the genuineness 

TAvstdcOTHDexit,. however thejgcnuinenesa of whicli cannot be esta 
Idisheil by all these means, sacliooneeertoinl} is not goo<l eiidcnce Hien, 
jn that case, casting It asi le, one alionld make a decision bj (means of) 
an onleil ‘ when there are no documents or n> witnesses, one slioull 
report to the ordeal m a liwsmt v i le this text of Kiffs/«tu Similarly 
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al«o has been stated by Harita e\en with this s-iine Mew “(AMiere a part} 
says) this document was not execoteil by me, it was caused to be falsel} 
made bj another,’ such a document should be laid aside , the decision m 
the cause should be by an ordeal ’’ The purport is tint, where a docu 
raent is not entirely free from a suspicion of its being false, there tlie deci o 

Sion on the point at issue shall be by an ordeal, since a document which has 
been written in bis own hand, and has been produced as an instance, cannot 
be disrespected , therefore even where there IS not one’s own hand, gotrn, 
and mark etc but on account of a strong protest by the defendant where 
the suspicion of its being false cannot be ieino%ed, there also, by an ordeal 1*^ 
shall be the decision To that effect is Prajapati ‘ Where a document 
exists which is equal to it in appearance in regard to the name and gotra, 
but where the money is (alleged to have been) not received, there, the deci 
Sion should be made by (recourse to) an ordeal ” ‘Equal to it m appearance,’ 
i e equal m appearance to the other document which is not disputed, 15 
‘money is not received ’ i e where the defendant is strong (in bis protest) 

As to what has been stated by Narada “When a document is 
( alleged to be ) false, aud the debtor has not declared open the flaw, then 
after a Upae of twenty years the document acquires stability the mean* 
mg of that IS this a document which is attacked as bad, but (along with it) 2U 
possession has been for a long time, it bas to have its evidentiary value 
established by an ordeal, as ( possession ) for a long time merely cannot 
establish (its) permanence One however, who does not ( take steps to ) 
remove the flaws in a document, for such a one Kalyajana states a penalty 
‘WVhen ' the statements of witnesses, as also the wTitmg m a document are 25 
alleged to be false, one who does establish the validity of the ( alleged ) 
invalidity, shall be made to pay the penalty for the highest amercement”. 

The meaning is that when the statements of witnesses, and also the 
document ( wntteii) b) a scribe, have been attacked as false the plaintiff 
who does not establish the validity of what has been attacked as false 30 
such a one should be punished with the highest amercement 

In the case of immovables and the like, however, the Same Aulbor 
states another penalty “lie who makes a false document about the 'ale 
or mortgage of immoveable property, and when he lus been duly proved 
(to have done so), such a one shoold be depnvctl of his tongue, liands and 35 
toes , Therefore the source of this docauient should be brought out by 

1 1* V Ktoe res<3« ^ 
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( mnns of ) tbe Ijolder of 'jjjotlier document, so^ays 
Paoe 6G* Vyasa “Wlien i document executed b) another man 
IS sem m the hand of anotlier, by sucli a one must 
necessanlv be expUmed the docnment and the reason ( of Ins possession ) 
0 of the document from him”, 'lioin him*, t e from the owner. 

Liken ise, wlieii documents mntaall} conflict, the Same Aalhor states the 
rules as to nhich will supersede which J *‘As against a document in one's 
onnhaiul the peoples' document , o\er that, ho\ve\er, is royal S'dimur 
regarded as stij ienor e\ tdenc e, when produced foi a decision at law” By the 
10 use of the expression ‘peoples' (document) here, isiujicated anj document 
other tJian tlieone made in one’s on n hand tinder themavim ^of ‘theCow and 
the Bull Also bj the words ‘Kings’, (is indicated) King s orders other than 
the ^ hana And thei efoi e ( a document ) executed by another lias greater 
force than that made m one a own Iiand (superior) to that also is the roy-il 
15 (order), and (superior) to that even is the 5'd mm , this is the meaning 
The greater strength of the one following, oxer tlieone preceding, is to 
bo understood from a relative improbabihtj of fraud Hence it should be 
understood also, tint an unattesteddocumcnteTecBtedm onesonnhand is 
superior to an admission (fZ/Kiya/n), and of great'*r strength than tlus is tliat 
20 winch is made 111 one 8 own hand and bearing (attestations of) witnesses 
Hence also documents as a class ore superior to witnesses ; so says 
SamTarta “Against a document evidence which consists of witnesses, 
that IS declared as false , for it is a door for illegality, and hence the king 
«hould discard it’ Tlie meaning is Uiat witness evidence which is opposctl 
23 to documents is powerless BrfiaspaJi also “IVhere the force of letters 
13 utterly destroyed by oral evidence, there would be an entin. annihilation 
of tniisactions, and disorderly confusion is produced”. ‘Transactions’, 

I e documentary ev idence Kalyayana also "Not by ordeals, nor by 
witnesses, is a document defeateil onywhere , the legal force of a document 
30 IS al s supenor, and hence is nev er subonlinatcd by any other". But by 

a document it is defeated , so siys the Same Anlhor ‘ hither by a counter 
heeAivgtnifHg^’irt^wnrt. •nafM'-.y oi; hi, *1. doiywaftuA wa/U 
for that matter, may documentary evidence always be refutetl ; it 
can never by refutetl by any other” *By any other', t e auch as by 
nr, witness evidence etc Hence ol«o BAasptU* “A document is never defeated 
1 Cp rsiWTfiaTJwm TU« two »t* contrMl«a U»n» VVlere a 

parllctiUtlT mentlonc*! ebject li InWnM to be prominently lliere tUe rCT- 
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by witnesses or by nn ordeil by non production or by iiou-dechration it 
gets a deTeat by neghgenc*, t e running over *1 long period” To that 
effect also Vyasa “An unseen or undeclared document} o£ which the 
creditor and the debtoi are dead and also one which Ins neither a security 
or surety, is not held valid aftei a long interval * 'Neither security or 5 
surety’, % e without either a pledge or a personal surety The import 
IS that ‘after a long interval t e. if of a long date, ‘is not held valid , by 
itself Kalyayana also “A document over which thirty years have passed, 
and which had never been produced or declared, such a one is not held 
valid e\ en if witnesses exist In regard to ‘non production’, the Same 10 
Author states a special rule “When money lent lias ceased to carry interest, 
one who does not produce a document, nor do^ he make a demand from 
the debtor, such a document assumes a suspicious aspect ’ ‘Debtor i e 
who is nearb} , and wealthy is implied So also Brhaspali ’ “Whena debt 
has not been demanded from one who 13 wealthy and also is at hand, by 15 
one who is competent it loses its validity on account of suspicion , m such 
a case a document is reduced to powerlessness’ 

In this manner where a document is reduced to invalidity generally on 
account of non-production «S,c the Same Atilhor * states an exception “In 
the caseo£theui8ane,theidiot tbeminors those afraid of the king, or those 20 
on a ]Oumey, those who have not reached maturity of 
Page 67* intellect or those oppressed with fear, a document is not 
invalidated ’ Samvarla, however, regards documents of 
a longdate to be deserving of consideration, althov^h they look like semblance 

of documents ‘ That which has been made under compulsion or subven 25 

tion, as also that made by an interested person or a lunatic, these and many 
others like these, if of a long standing may become the subject of a dispute ’ 
Therefore, the import is that in regard to these and others the aforestated 
procedure regarding ( the testing of ) the validity should be followed by 
the deciding authonties Hence also Kalyayaoa * When after taking money, 30 
a writing is duly pissed to another, or when it is concealed by another when 
It 18 m his hands, or when it is confined in another’s house, or wherever 
money has been advanced or returned preceded fay a document this same 
rule of procedure should be understood (to be applicable ) for the 
determination of validity of documents ’’ 35 

Thus in the SnirtichandtikS the Examination of Docoments. 
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Now the Discossiod about Possession — Bhaklimrupanam 

There Narada ’ “ Hivin^; heird the repl\ (of tlie ilefendant), (m 

the part) for the consideration of proof, one should point out documents 
as the means, or possession for a long time with the ^ characteristics 
5 determined by the neighbours ” By the use of the word ‘ means here are 
expressed witnesses under the maxim of the 'Cow and ^ the Cull' 
Therefore the meaning is this One may exhibit a document or witnesses 
in disputes relating to houses, lands or the like, or one may declare (his) 
possession Hence also, by this Same Anlbor lus been detailed a s] ecial 
10 rule “ In disputes regarding a house, or land or the like, the decision is 
to be from the ( eiidence of) the neighbours, min belonging to 
the town or village corpontions, and also men who are the most 
senior, what these men may say when duly appointed, that should 
be accepted as the decision of the cause The subst nnce is this 
15 in a dispute regarding laud or other ( kinds of ) immovable properties, 
one may direct either of the kinds of human evidence, but ntver 
an ordeal Tlie-e eieii, documents and possession these tiio, arc 
the best, so says Kityayaoa "Documents, witnesses, and { ossi-ssiom 
are regarded as the three means of proof , in these means of [iroof 
2 Q for men, possession lias been regirdcd as on a footing of eqiiaht} with 
\alid documents’ The onler of words is ‘ in the means of proof for 
men’j e the meaning is, among human evidence ‘Valid documents’ 

» e unimpeacl able documents 

At some places, the Same Author mentions the superiority of 
25 possession alone over the other two , J “ When tliere is a cloubt 
in regaid to a jiassage of waj in a street, a watercourse or the 
hke, possession alone lias preponderance among the means of proof, 
this IS certain Even in regard to matters other than a street 
etc without the help of possession, tlie other two have no 
‘so importance, so says Nirada “Fven when a document exists, 
and even when witnesses are living especially m regard to the 
immoxTibles, that which has not been m possession, cannot haie 
stability (of title) ’ YalSavslkya* also 'Evenma title, there would 
be no force if there is no possession even for a short time ” 

1 ^ot found in iLo pnblubcd editions 

2 8 eoY»jilft»«lk 7 «n ISl and tb« MiUksharl Text p 101 lino* 13-U 
and En^lisb Translation page 1150 1) 25-*6 sritli qootatlon* from Kitylyann 
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‘ In a title,’ e g in a purchase which can be established by docu 
ments witnesses and the like Thus it comes to be stated as of course 
that in the cases where there are documents without (evidence of) title, 
e\en a little possession is merely useful by reason of its removing a doubt* 
but it 13 not (by itself) a means of proof It has also been stated by 5 
Kalyayana “ When in the presence of one who has capacity, possession 
IS enjoyed under a document, and ten * years have passed oier, there, the 
document is (regarded as) unimpeachable ” By Brhaspati * also ‘ Of one 
in regard to whom are written down in one S'^Ssana the village, land and 
gardens also, even by the possession of one only, all (others) of these are 10 
regarded as being possessed by him ' 

Page 68* Where, however, the owner has not prevented an 
adverse alienation, a document of such an owner is fruitless for him 
So says the Same Author ^ “ One who, while looking on, does not make 

any move while another is alienating the land such a one, although an 15 
owner, will not get it back e\en i£ a document exists ’ * Exists ’ » ^ is 

a good one , the word ‘land' also is mdicative of the subject matter of the 
alienation As says the Same Author* “ One whose property is being 
alienated in his presence by his coparceners, or by sti angers and another 
18 in possession that one will not afterwards be entitled to recover it" 20 
The meaning 18 that the document of title of the owner is destroyed of 
Its force as supporting his title of ownership by his non intervention at an 
alienation in his presence, which becomes mdicative of the owner s consent 
By this It comes to be stated as a matter of coarse that the owner who 
desires to establish his ownership by a document must prohibit with effort 25 
an alienation in his presence 

The same ( rule ) should be observed in ( the case of ) unobstructed 
possession in one s piesence To that effect also Vyasa "One whose 
land has been occupied by others for twenty years (even) when a powerful 
king be theie, such aone will not succeed luhis case 1 e even when there 30 
is a document — this is implied Hence also Samvarla While one is in 
occupation of a house, or a field one whose possession occurs when the kinf' 
exists there a document is ol no use, 1 e it wifl be ot one occupying who 
IS m {MDssession since, in such a case for one who is neglectful, a document 
of title is of no use, i e cannot be a means of proof since by a neglect of 3^ 
possession which is indicative of an obstruction to ownership the capacity 
of a document as a means of proof is destroyed this 13 the meaning 

1 Some quotations read t venty years Bee Coll p 734 1 6 
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This, however, has been stated with the object of indicating the futility 
of a document , and not, moreover, for demonstrating the ownership 
of the person m occupation , since his (title of) ownership cannot be esta- 
blished by (the fact of) mere occopahon Hence also Katyayana “One 
5 who has forcibly taken away beasts, women, or men should not lay stress 
on possession nor his son also , this rale has thus been established ’ 
Hence also the illustration of a cow has been given by VySsa “As a cow 
perishes when neglected by the cowherd, so also land occupied by others 
in one’s presence is taken away by possession ” By YSjBavalkya ’ also m 
this manner has been stated only tlie loss of one who neglects, but not 
the acquisition of title by the occnpiei *^0! him who, while he sees his 
hnd being enjoyed by another looks on, and does not object, the loss of 
(the right to) the hnd occurs after twenty years , of money (the loss takes 
place) after ten years (under similar circnmstances) ” 

25 The ?<3ssr here conCeraphfed is only of the means of estahhs/img 
one s title of ownership upon the strength of a document, and not 
m regard to the ownership over the land or its fruit, as it has 
been said that by mere neglect, the right of ownership is not lost 
Therefore in such a case, the right of the neglector is not lost, if the 
20 decision be (token) by (resort to) an ordeal, os the right of ownership may 
possibly be establish^ by ^ resort to it Not so certainly by a resort to 
what 18 known as a judicial investigation, ns the weakness of the document 
his been suited, but by a resort to the second kind of judicial proceeding, 
as the ummpeachabiiity of the person in occupation because of the 
25 owner having no answer, a non owner would wm So says Manu* 

‘ If (the onner) is neithernn jdiot nor a minor, and if his chattel is 
enjojed (by another) before bis eyes it is lost to him by law , the adverse 
possessor sliall retain tiiat property ” Brhaipali states the meaning of 
the word VyaiaMrn ‘ Tliat avhich has been determined by means of 
iO proof IS called VtjaiaMra, being rendered unanswerable on account of verbal 
tnckerj is declared to be the second ’ ‘Determined by means of proof t e 
determined by means of human proof Of one also who 1 as been defeatetl 
by reason ol Ins indulging in aerWl tneVerj, or wlio ’nas ’oeen rendered 
answerless, a judicial decision IS certainly reached, beainsc the success of 
^5 one m possession is reiiderel easy on pecoant of an absence of the 
means of proof , aa Yajaatalkya* lias stateil ‘ After discarding all 
circumvention the king should decide disputes according to facts ” 
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In this way, on account of a non protest against an adverse 
alienation or po«sess]oi), the uselessness of the witnesses al«o, should 
be understood to follow after the rule* of * the Stick and the cakes ’ 
Hence also Narada ^ “Of him who neglects and stands bj, if a 
penod as aforesaid is parsed, the suit does not succeed” The 5 

meaning is that the point whicli he has in view cannot 
Page G9* be established by human evidence Tie Saagrahakara 
al«o “Without possession, (mere) title is useless when 
It { * e the land ) is being enjoy«l by others also’ the wurd ‘ title’, 
here are expressed the means for us proof, such as documents and 10 
witnesses Hence also Marichi oLites a loss generally even of those cases 
which could be established b) witnesses ‘‘A cow, a conveyance, an 
ornament, a friendly loan, must be retorned within four or five j ears, 
otherwise it may be lost " 

Here Mann ’ states an exception ‘Things used with friendly a«8ent, a 15 
cow, 8 camel, a riding horse, and ( a beast ) made o\ er for breabng m, are 
never lost (to the owner)’ ‘Made over for breaking’ e g ajoungcalf In 
the case of a fneu lly lo in ( Y<uhttala) Vyaia states an exception : ‘ Wlut 
IS enjoyed as a friendly loan by the vedic schobrs, or the king’s 
ofiicers, or hy fnends or by tlie kindred also, never is it lost b> possession 20 
( with the bailee ) ” Wliat i e sucli os ornaments etc- the Same Aolhor 
states the reason wlij there is no loss ‘ 1 xtinction of religious merit 
( Dhiinna ) shall occur iti the ca<eot a vc<hc ^hohr, there will 1> danger 
m tlie case of the king 8 officer, frieii lly feeling in the cas** of fnetils or 
km Ired , (thtreforc) what is enjoyed by tlicst is nit lost (to the owner)* 25 
‘Liijoyed 1 e even for more tlun five ynrs, is the tmphailuii Dy tins, it 
comes to b* ftited thvt m th^ case of forbearance f«ir t gosl citi»e there 
would be no low at any lime, llitixfon, even in cn«cs of (ih'* mie as lo) tlie 
loss by a jiossessioii for tin years or fortwenly years aN», an exception 
sliouH be ob<crvc<l when thcreis forbearance f >r a gool cause Heicealvi 30 
Mifttt* • “A ple^^gc, a l>o\wvdary l« minora projierty.ttn ijwrii »lej>o» i 
( ) u seale-l dej>)«it ( Uf 'ini Ut ) women the projwty of t) e king 
and tbewealtb ofa vcilic scholar { S'ft/nya) arc not lost ui a'txmni of 
(j)i.>s3«5ion) enjoymeiiL ‘ In tl eciseof bmmlary , the re-is'm f ^r forWarince 
is the marls at Uut spat b-iiig gJO*l ineani of proof, m the tai • of women 
1 ^t'TT'rv— TLs tcaiim of ILciuS m 1 tjocalti c^M fci Ss 
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fang an6 ot a Srotnyn, ns nlso as regards t\w 
Paoe 70* idiots and mmois’ weiltli ’ ‘Of women i e in 
regard to (their) property, ‘without a document i e 
without evidence of title, Narada * also ‘The property of a woman as 
also of kings can never be lost (to the owner) should it even have 5 
been enjoyed for hundreds of years without a (proper) title The 
meaniug is, of the kings also, the property For, sajs the Same 
Aothor^ also “By enjoyment before his eyes for twice ten yeara, e\en 
pledges and the like also are lost to the owner, e'ccepting the property of 
the king ‘Of pledges and the like also , this is an over statement Even in 10 
regard to these thei e being the possibility of the existence of a reason for 
forbearance against possession by stating ‘Without title On a parity of 
reasoning with women s property, or King’s property, the Author points out 
that if there is a (good) title, it is lost It also has been pointed out by 
Harila ‘ What was enjoyed by a soldier, or a swindler * or by force, 15 
what was robbed, or was kept secretly concealed, as also what was given 
out of friendship or love, or which was given out on hire, likewise for 
the protection of a dwelling, or what was obtained upon a request out of 
love - in all these several kindsof possessions title has been declared in 
the Smrtis to be the determinant For the protection of a dwelling i e ^0 
for the protection of a dwelling bouse Thus it should be construed that 
possession which was adverse and was without a reason for forbearance 
if It was for the stated period, in the absence of a (good) title makes ( the 
evidence of) documents and witnesses useless Therefore, m cases 
regarding a house or a deld or the like, such documents or witnesses 25 
should be declared as evidence, ns are ^rourablc for the fact of possession 
and are unfavourable by reason of an absence of (evidence as to) personal 
knowledge or donation 

Again, what kind of possession should be declared ? AnticipatiD^ 
this question, it has been said ‘With the characteristics * determined by 30 
the neighbours, possession ( continued ) for a long time’ Lana etc which 
IS in the vianity of the field f e which is the subject matter to be 
determined upon — tfie owners of tfiat are tAe iSimantas — neighbouriRfr 
proprietors , known by these is the one determined by the neighbours” 

What IS the meaning ‘ Possessing the characteristics has been pointed out S'; 

l Ct 1 8S 2“ Ch I S2 

3 — a Boldier a xnerceaaiy or a hireling rogue a iwmdle 

— imiUE-iSvHVV — eeeYajn I 336 GoU p 678 ^ 

5 iTieip — wages hire rent 4 — See note abore p 122 



128 


Esseniiots ef possession. 


by Pilamaba “Accompanied with (a good) title contmueil for a long time, 
unmteiTupted, without protest (from the opponent) and T\ith notice to the 
opponent, thus possession has ben state 1 to be of fi\ e riritties m the 
smrtis’ Accompanied with (a good) title , i e haring a good title for its 
b foundation SoalsoHirita ‘Neier without a root does a bnnch grow 
up in the firmament , therefore a good title is the root, an 1 possession 
has been declared to be the brandi ’ 


hat again is (good) title ? Anticipating this says Narada J “What 
^vas acquired or obtained by gift or by purchase, as a result of bravery, 
as also at a nuptial what devolved from an issueless kmdretl, thus of aix 
varieties IS the 'ource of (a title to) iNeilth” ‘Acquired’ i e obtained 
by birth (right) such as the paternal estate or the like etc , or acquired by 
finding such as a treasui e-trove etc Brhaspali * also 'By learning 
purchase cliarge bravery, or in connection i\ itli a wife or issue, and the 
share of an issuelcss vipuirfu ( thus ) an immovable is acquired in seven 
diSeient wa}s Cliarge * e a pledge (or mortgage) , that too sometimes 
becomes a cause of ownership as we will say (hereafter) , ‘(continued)’ for a 
Ion time « e for not less than thirty years To that effect, says the Same 
Anllor^ ‘‘Commencmg (from the time of) occupation, one nbose possession 
20 hasbeenMnlmaousfc-Cap.nodot) ye-rs iv.tl.ont « bml, ttal 

possessiouof such » one ehould not be distorbed ‘Occupal.on , . e .eitnre 
Tim. moreoter longcontmaed possession supported by ( a good ) 
title ts evidence), and it It be not for a long time, It sbould 

, hv title , thus should ( it ) be construed Hence also 

25 PilSmaba ‘ Not uitbout title is possession (of any use) nor the title (it) 
^ j 1 „r oossession , by tbe mutual luterconueclion of these tno, evideira 
n ulic'^ ■ e (as pointed out) in tbe nforestated adjustment With 
IS well I . possession merely never can land be 

securely otherwise ’ ‘Alerely i e without a proper title In 

,0 J iijont the other ijualiBcation. eien then (also) it is 

acoompbsbed Hence alsoVyim 
Ji- “Accompamed with a (good) title, long continued, 
' * nnintermpted and m the presence of the opponent, 

35 (.n.,A possession is cvpccted to have 6te compon.nts" 
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By saying ‘ha\ing fi\e components*, the author points out the 
msufficiencj o£ possession as evidence of ( ownership ) the same if it be 
wanting in one component even And (so) it has been pointed out by 
Narada' “He however, who pleads possession only, and no title of 
any sort, such a one should he conaideTed as a thief, in consequence of 
his pleading such illegitimate possession” Therefore, the import is, 
that the title and the like components also must be declared in the 
presence of the members of the Court Hence also Kalyayana “By a 
disputant who has taken his stand on possession, but whose document of 
title lias been lost, should be declared m the assembly, the period (of his 
occupation), evidence, and donation also’ The use of the word ‘donation’ 
IS indicative, by implication, of a title , the word, ‘and’, cka is intended to 
include continuity and like other particulars Tlius this is the substance 
By a disputant who relies upon possession as evidence, the evidence 
consisting of and known as possession, and its particular compliments such 
as title, long time, and like others, should be declared If, however, after 
these are declared there is incongruity these should be established ( by 
evidence) as there cannot be a certainty by a mere declaration 

In such a case the determination of a long continued and the like 
special kind of possession is dependent upon witnesses , so says the 
SaDgrahakara ' In regard to the establishment of ( the fact of) possession, 
the chief witnesses are first, its cultivators, inhabitants of tlie village, field 
neighbours (these are) in the order for establishing it” ‘For establishing 
It’ I e the meaning 18, bnngmg out the particular fact of a long time and 
the like and possession also 

For bringing out the title however, the three, such as documents and 
the rest, are evidence, as says the Same Aothor ‘Documents, witnesses 
and possession are the ( means of ) proof m regard to ( a dispute about ) 
1 field a house, and the like when long continued title, purchase and gift 
are disputed The meaning is that when the plea of possession is 
destroyed and the basis of title such as purchase etc are disputed, and 
refuted by the defendent, for one who has to make out a title m reoarf to 
land etc evidence consisting of witnesses and possession is proof 

Indeed, bow can possession be evidence of title, for even possession 
without title 15 witnessed in cases of forcible 
An OureCTloN deprivation and the bke , ( the answer is ) no, not so 
For in the case of possession which is characterised by 
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(contlau-ince for ) a long period, when any other ongm is not forth 
coming, its ongm in a good title itself is what remains like the Vaidic 
origin of the Smrtis of Mann ami others 

Indeed, even then when possession which had commencetl at a time 
within memory lias been taken anaj, and there is non perception, 
although proper means ei^ist ( for it ) and thus the absence of the original 
foundation of title is determined, in sudi a case how can title be established 
on the strength of possession merely ? (Tlie answer is) true, and (theiefore) 
It 18 for this very reason that title is attempted to be determined by means 
of documents and witnesses If, however, it his commenced at a time 
withm memory, on its own strength even, and so it may be proper to 
mention the three kindsoE evidence This veiy thing has been stated also 
by Kalyayana “In cases ( hilling ) w itlnn tlie memory of man, possession 
in the case of land IS regarded as evidence of ownership when U is with 
15 title, but in cases (extending) beyond human memory, enjoyment for 

three generations suffices by reason of the absence of knowledge of (the 

roo£ of) title’ ‘In the absence of title’, I c the meaning is kiiowleilge 
of ( the proof of) title In the absence of title, i e the meaning is that 

m the absence of any contcadictiug evidence in the form of an absence of 
20 circumstances which may account for the non knowledge 

This 18 (in short) what is (intended to be) stated' Possession 
continued within a period which is likely to be within memory . e 
within a period of one hundred and five years is regarded as evi lence 
of ownership only by the evidence of title other than of oneself, as 
25 the knowledge of ones origin by oneself is v it.ated by the absence of 

, , mart tbe term Sas'*! means m 

1 absence , absence of knowledge An STSraiJ'-l ““J 
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circumstances which may acconnt for the knowledge In regard, 
moreover, to a possession commenced within a period likely to be 
within memory, t e withm a period anterior to an interval of a 
hundred and five years, even without ( the evidence ) confirmatory of 
one’s origin, can be (regular as) e\idence ot ownership based on other 5 
means of proof The exposition of the expression ‘ handed down for 
three generations m succession’ has been made by the San^abakara “That 
which was enjoyed by three generations of deceased ancestors indepen 
dently, such possession should be known to be ( descended ) from three 
generations, enjojed during tbeir lifetime” This, moreover, is generally 10 
stated by way of an example of possession commenced beyond the period 
of (human) memory , thereby when possession has 

Page 72* been used as evidence ot title, its descent from a 
successive line of three generations is of no use its 
commeuceraent beyond the penod of ( human ) memory alone is useful j 5 

Hence also even m the absence of a period exceeding three generations 
possession has been stated by Brhaspati * to have the characteristics of a 
descent for three generations as regards time only “Should even the 
father, the grandfather and the great grandfather of a man be alive, land 
having been possessed by him for thirty years, without the intervention 20 
of strangers it should be considered as possession extending over one 
generation , possession continued for twice that period (is called possession) 
extending over two generations , possession continued for three times that 
period ( is called possession ) extending over three generations , possession 
( continued ) longer than that even, is (called) possession of a long 25 
standing ‘Thirty years’ t e plus five is ( to be ) the supplement, as it 
has been stated in another Smrti that ‘ when for thirty-five years, it is called 
possession fora generation 

Thus moreover one who sets up a title must establish the htle by 
means of documents and witnesses only, as evidence of possession 30 
which was commenced at a period beyond human memory would be 
impossible Hence also Brbaipati* “When the person who took possession 
IS complained against, a documait or witness is ( considered ) decisive 
when he is no longer in existence possession by itself is decisive for 
1 IS sons When he is not m existence* t e the peison who took possession 35 

13 not m existence With this very import Kalyayana also ‘ The 
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•person who took possession, altbough in occupation, must clear up defects 
in the documentj bis sons, however, the defects in the possession; but he 
is iiot saddled with defects in the docnmenti", Tlie use of the word son, 
is indicative by Implication of the son’s son also. Hence also YijBtTalkya ’ i 
5 “He, who made the acfjuisition of title, if suetl, should prove it ; (but ) not 
his son, nor his (i. e. the son’s) son ; for in their case, possession itself 
lias greater force." One who has acquired a title, must substantiate the 
title by means of documents and witnesses only, as possession is not 
powerful, by reason of its having commenced at a period witliin human 
10 memory. Therefore, one who las acquired it, must prove the iitle 
independently of possession. And of the son and the son’s son, moreover, 
when they are in cootitiuous possession for a long time, by including 
possession also as means of proof. 

^ Therefore in the case of continuous possession fora long time, the 

15 proof of that even is suflicient; so Mys BrhaipaJi’t “The person taking over 
should establish his possession and title also in court ;hls son (may proi'e) 
possession alone; ulule the son’s son end thereat, nothing at all". The 
meaning Is that his son should prove possession alone, continued for a long 
time from the time of the commencement of j'vossession by the first man 
'20 a very longtime before thefcomroencement of the) dispute without 

protest and continuing in the presence of men who had a right to 
oppo«e. The use of the word ‘eon’ is intended to indicate the son’s son 
also. Hence also another Smrti : “One, however, by whom possession has been 
taken, sliali be punished if he do not establish ( his } title ; not Ins son, nor 
‘ 56 his son also ; nor also is their possessi<Mi lost"; i. e. the implication is, that 
when the possessoin has been coDtiauiug for a loug time. By this it 
. necessarily comes to be stated that in the case of a loug continued possession 
on the part of the son’s son and the rest, even if title is not established, 
possession is not lost. 

' 3 Q It has also been stated by Vishno * : “Land the possession of which has 
been eujoj ed for three (generations) according to l^iw, e\‘pn in the absence of 
a document, tine fourth TnanTtt aacha case ahaii duly tetam it”, ‘lutiie 
absence of a doument’ i. e. the meaning is that even in the absence of 
evidence throwing light on the title such as purchase or the like others* 

• 35 Hence also Brhaspali ^ even : y*Wliat has been held in jKesessIon by three 
generations under different kings, even without evidence, such possession is 
equal to the gift of the Veda, and should never be taken away by the king 
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on any account". ‘With evidence’ i e evidence throwing light on title 
Nirada * al^o “Tliat which (being) absolutely without a title, has been 
continuously held m possession by three generations in the past, never such 
( possession) is possible to be taken away which has come down iii a 
succession o! three generations ’’ *Ab«olutely wbithout a title’ i e the 5 
meaning is that even without a title, even such as may 

Page 73* be obtained hy possession even ^ankha also 
“Ancestral property, even without ( evidence ) of title, 

(but) which has been held in possession by the past generations, one may 
secure". This is of the same import as the last ‘May secure' i e the 10 

fourth ( generation ), and the following So also Brhaipati * '^“Where 
possession extending over three generations has descended to the fourth 
generation, it becomes legitimate possession, and title must never be 
inquired into". The meaning is that in the case of possession of this 
character, one shonld not enquire about any evidence as to the oripOn 15 
of title on any account 

In the case of a possession characterised by continuity or the like, one 
should certainly ask for evidence To that effect Narada * “ ^Vhere the 
(first) occupier of property himself Im been complained against, he must 
bring out its basis , possession by itself is sufficient in the case of those SO 
who have obtained m successive heritages ’ ‘ The basis * i e the 

foundation , m short, the title. ‘Sufficient’ * e by reason of the existence 
of continuity and the like established on evidence ‘In the case of those 
who have obtained’, I e in the case of the fourth and the following 
Brliaspab‘ also " ^Vhat has been held in possession without interruption Vg 
by three generations (in succession), in sudi a case it is not necessary to 
prove title , possession is decisive in such a case’ In sucli a case the 
determination of title for the fourth and toe others need not necessanly be 
made , since in that case, possession descended from three generations and 
by reason of its possessing the characteristics of continuity etc when so !;o 
established, is decisive The meaning is that even without the determination 
of title, It IS proof by itself independently tor, the Same Anlhor * says 


1 Tius text la exactlj Uui fonn h«b®en ftiiigoad to liarita in tbo MiUkahara 
(seetextp 22 IL 2J-25 ) A Uxtof ^*rad*, howeyar u found lo L13 SmrU with 
a slight vsrUtioQ tiz instead of the text thore reads 
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“In euUa rt^rdmg immovable property, (possession) beltl by three 
generations m succession, should be considered as valid, independently by 
Itself, and makes (valid) endence m the deasion of the cause ' * Independ 
entl} b} Itself , i e not dependent upon the(eMdence) ^shich was tbe basis 
5 of his title Kslyayina also “Possession has been declared to be of two 
varieties, with title, and witliout title, that which has continued for 
three generations IS independent by Itself (even) without a title, wlule 
tlie other IS nith title” “With title**# f nhose title has been firmly 
established 
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Iiideeil, though independent by itself, it is certainly mth a fixed 
An Objection determined by its own solidity 

No, not so , for in the case of long continued jwsses 
81011 for a period beyond memory, by reason of its having the special 
charnctenstics of continuity etc , there is an absence of 
_ , firmness as to the nliole Nor also should it be said 

ill hswEB- tliat lu tlie case of the fourth and tbe rest following, 
proof of its possession sliould also be exhibited Since tbe necessity of the 
establishment of possession beyond (human) memory has been negatived 
in the test * Tlie Son’s son and tbe rest, bow e\ er on no account* And 
also in the test ‘ “ Possession by itself is eufBaent (proof) m the case of 

those who have obtained it m (hereditary) succession from (his) etioestors, 
the rule as to the establishment (of title) being laid only m regard to 
possession within the period of (human) memory Therefore possession 
iiidei endently by Itself has an undetermined title How then can it be 
(taken as) evidence of ownership? The answer is even 
ANomtn in the absence of a title the evidentiary value of such 

Objection hind (of possession) has been admitted by reason of 

the extreme impossibditv of tbe alternative (as to the 
necessity) of a title is also by reason of the absence of an invalidating 
circumstance viz the certainty of an absence of title As in tbe case of a 
heinous offence or tbe like, on account of nii absence of certainty merely 
about a false aversion, the evidence of witnoses IS desired as in the text 
All are '(ahmissidie as; witnesses iii cases di ahdfcery nliluBry duose, anh 
>jolence, ‘ so here also Thus everything is alright 

Hence also Kalyayaaa LoiIq continued possession (though) not well 
known one should not disturb out of oavetousness * Not well known 
as regards its origin or title 
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It comes to be stated this •a even where a decision was reached (but) 
which was obtained by deceit, the distarbance of possession is desirable 
m conformity to the new deciaion,andnot80ofa long-continued (possession) 
Hants also “ Even without a ]UStificatio i what was held m possession by 
the father, or also by the brother even that cannot be taken away when it 
lias devolved upon the third ” Hie meaning is that when it has devolved 
‘beyond the third ’ Hence also Narada * “Without a justification even 
what has been held in possession by the father and his three predecessors, 
never can that be taken away wlaach has descende I m succession for three 
generations* The meaning is that what was enjoyed in possession for 
three generations prior to and along with the father, it is impossible to say 
that It was without justification , what more about being taken awiy ? 

As for what has been stated by the Same Author ^ 

I’age 74* 


‘ With a clear title, possession obtains an evidentiary value , possession 
with a title which is not clear, never makes (any) evidence (of ownership),' 
that has a reference to possession which has not descended Cor three 
generations, for i£ it were to be held to apply to possession merely, it would 
be in contradiction ivith the several texts aforestated, and m contradiction 
to the text of YijSavalkya* also viz ^ “Title is superior to possession, 
excepting where it (t e possession) has descended from a line of ancestors ' 
As to what lias been stated by Brbaspab * “ One whose possession 

has passed through three lines, and is duly substantiated by documents 
possession of this character is equal to the gift of the Brahma , never 
can that be taken away”, that has a reference to possession for three genera* 
uons which has not extended beyond the period of memory As to wh it 
moreover, has been stated by Narada He, however who holds posses 
sion without title, even if it be for many hundred years the ruler of the 
land sliall mfiict upon that sinful mao the punishment ordained for a 
thief,” that lias a reference to possession by any means whatever m 
regard to matters which have been definitely declared to be not the basis of 
a title, as the expression ‘ without title ’ has been taken as for minted ‘ 


Possessions which have been definitely declared to be incapable of 
substantiating a title hav e been pointed out by the same ’ Author ‘ What 
has been deposited with a third person to be delivered ultimately to th 
owner (AniOhiUt), stolen property, what has been (held as) a flervv,.» 
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is held b) force, loans for use, and what is held in possession daring the 
absence of the owner, these are tl»e six (ways) in which possession is 
without a title”. AnVi^ktiam i.e. what nas made over for giving to 
another' ‘ loan for use' t. e. ornaments &c. of another brought for use j 'held 
by force’, t. e. held in possession under the strength of the King’s favour 
or the like. Possession of this character, althougli continued for a long 
time has no evidentiary valoe. So also the same Author: “Where a 
village land, or a house also has been in the possession of (any) one as 
descSided in hereditary succession, otherwise than under the King’s 
favour, such possession staid not' te passed to another". ‘Under the 
Kino’s favour’ i. «. hj an act of injustice, is the implication. 

°To that effect also Samvsrla : “ What was given to another by the 
Hno thronuh anger or avarice, or through cireumvention, or when pleased, 
such shall mt acquire validity”. Where, indeed, land of another has either 
throu-U anger etc, or out of pleasure, been given by ‘he k’"!! ‘o.k™ 
tor enloyment, that shall not be regarded as valid for the person in 
nossession, even after for a Iong<ontinued possession j tins is the meaiilnp 
In this manner also, the possession of one in contradiction to the 
king’s edict shali be regarded as invaitd. To that effect aiso Brhaipill . 
I “Sf whose possession has passed tbronglitnreei.iies. and has been inlierited 
frorhis a^cstors, cannot be depriieil of it, unless a previous grant 

should be in existenece ‘ . 

a. to the tevt of Pilimaha; "(Better) than a document passetl in one s 
Wd is a peoples' document (Mmpadam) | but superior to that is tl.e 
K Vet ( S'ilsanam)} higiicr than tliat is possession for three generations; 

/T® Vat (if frS VeWS’”' P™' «' ’ 

(these) ^ possession which has devolved in succession 

that has a and .where a well-known (source ot) title lias not 

Ll'dSy estrbhshed|.rtberwl.eU.ere would , be contradiction will, 

" tirtfetlrnt possession the title , 'to 'which 'h-as proved by 

la «liouldbe rc'mrded as better evidence. To that effect is 
tom er holds in Jaw which is nnlnterrnpted, and 

^ taf standin g-, interrupted .Bssessioneveg is (regarded as valid) it 

— — ;r;;rr7^p,iat in it. i«i- (». ’’"t* ’'*• 

1 r. wi;..C. .»«. p’r”' ^ 
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it had been substantiated before” The meaning is, that which has been 
of a long standing and the title to which had befen established by a former 
holder, such a one, eien if interrupted has a valid (legal) force. 

Vyasa also ‘ Land, the title to which was substantiated by the 
ncquirerwhencompkinedagainst sodilandwheo obtained from his son must 5 
never be taken away on any account’ The order of words is that it should 
not be taken away from his son. \V hen, however, it was not substantiated 
by the acquirer when complained against, then title to it should be 
established by his son who has been in long continued possession just like 
the acquirer himself. So also Brhaspati ’ “Ihe acquirer should establish 10 
title by a document his son however, (by) possession only , if when 
complained agamst be dies, his son should duly establish 
pAor 75* It ’ The meaning is that by reason of a previous 
complaint (having been made), possession was 
( rendered ) unsubstantial, and m such a case establishment of that alone 
would not establish a title and therefore they should establish it The 
raenUon of a document is intended as pointing to a witness also , he also 
has an evidentiary value (lu a proceeding ) for the establishment of the 
title of the acquirer. 

NSiada*also ‘ Of a litigant who bis died when the suit was filed 
against him, the son should prove the title, (since) the point at issue will 
not be established by (mere) possession’ The meaning is, that just as 
by the acquirer the title can be established only by means of documents 
and witnesses in the same manner The mention of the son is intended 
to indicate one who takes the property Hence also says Y£;3avalkya * 25 

“ If a person happens to die when a suit was filed against him, his ( legal) 
heir should prove it In such a case possession is no evidence ( of title ) 
if It 13 not established by a proper ongin ’ lhat title, even the fourth 
man also must establish Since, in such a case possession by itself alone 
lias not been declared as evidence of title 20 

Thus, however, what has been atated by Narada ‘ In the beginning 
( a legal ) tranafei is a proper (scarce of) title, in the nest stage, however, 
possession with title and possession which is continuous and has been for 
ft long tune is above a (g«>d) title", that should be regarded as having a 
reference where there has been no decision of an impeachment against the 35 
acquirer. The literal meaning however, has been pointed out by the 
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Saiigrabafeara “Of one who has made the acquisition within the prescribed 
period, title IS the most important, of him also, in the case of the third 
generation from himself, possession is good where title is clear, and 
possession which has continued nmnterrupteilly is good evidence in 
S the case of the fourth , possession, where title has been abandoned 
has been considered as paramount by itself alone ’ , * Of one 

who has made the acquisition’! e of tlie acquirer , ‘a ithm the prescribed 
period ’ 1 e within the period consisting of thirty years , ‘most important’ 
1 e paramount, ‘where title is clear , i e where title has been tested by 
proof That possession which has devolved continuously, and which has 
been long continued, m the case of the fourth man and the rest, is good 
evidence, such (possession) where title has been decisively proved ‘to have 
been abandoned is paramount’, w quite adequate for the decision of 
ownership , this is the meaning of the halt of the second \erse 
15 As towhat has been stated by VjrSsa viz ‘Possession which was enyoyetl 
for twenty years by the owner, and was not broken ’ , such ( possession ) 
IS (called possession) for one generation, when two folded howeven 
It IS (called ) for two generations, aodfor three generations when trebled , 
^ thereafter, title should not be inquired into”, that should be observed in 
SQ the cate of possession by the fourth man or the like for more than sixty 
years, and in the absence of persons in whose time the beginning was 
made and when a necessary inference arises for a long-continued possession 
Otherwise there would be a coulnidictiou witli the Text* “Incases 
( falling ) within the memory of man possession m the case of land, is 
S 5 re-^ard^ as evidence of onnerslup when it is mtli title Thus, moreover, 
It 13 to be borne m mmd, that a period of a hundred and five years being 
stated to be a period witliui (human) memory, should be reganled as 
according to tlie general opinion 

Thus in the SmrtKhaDdrikS coosideration about possession 

30 "Now the Cbaraclcnslics of Witnesses Sak|biIah{bai)iDi 

Tliere Manu * “ Vi liat kind of persons should be made witnesses in 
suits by moneyetl men, I shall folly deaenbe these, and also m what manner 
truth should be spoken by them ’’ Tlie meaning is that 1 shall describe the 
characteristics of witnesses as well as the rules reganling their examination 

1 There 1* ft mWtftVe in ttft priat Instead of read 

2 . Of KslyiyftOft ( Sm ftbOTo p ISO II, IS-H ) 
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There, fiistlhe Author^ points oat their characteristics “Householders, 
persons ^nth male issue, and indigenous inhabitants of the country, 
be they Kshatriyas, Vaisyas or persons of SOdn birth, knowing the 
point, deserve {to give) evidence, and not any persons whatever, except in 
cases of * urgency ’ ‘ Indigenous * * e well established in life , ‘knowing & 

the point,’ t e those to whom the point to be estabhshed is personally 
known , as the Same Aulhor ® has 'aid ‘ Lvidence m accordance with 
what has actually been seen or heard is admissible’ In the words 
‘ householders etc. ’ the ma'culine gender is intended to be expressed, as it 

IS in regard to the point to be dealt with 10 

Page 76 ’ Hence also Narada* “Of respectable families 
• straightforward, and unexceptionable in tbeir descent* 

actions and foi tunes, the witnesses shall be clean, and unimpeachable 
men with a puie mind ’’ The meaning is, that men of this type should be 
witnesses ( in events or transactions ) legirdmg debts etc 15 

So also Vyasa ‘Men knowing the law, having male issue, 
indigenous, of a lespectable family truth speaking engaged m the 
6 rauta and the Sm (/‘la performances from whom (feelings of) Iiatred 
and jealousy have entirely disappeared who aie 5 unharmfu) 

who are wise, not given to traveUmg, youthful, should be made SO 
witnesses in regard to debts and the like by a wise man” Srotriyas 
1 . e those who (can) repeat the vedas 

Persons of the type as aforestatcd never resort to crookedness , so 
says the Same Author ‘ Having come to know the transaction, the 
utterers of false documents who are adepts in ( then knowledge of ) the 25' 
country and the times, make a counterfeit document , these, therefore, 
should never be (made) witnesses’ Katyayana also ‘ Those whose 
family and character are well known, who are free from (the feelings of) 
covetousness or temptation who are truthful, pure and men of high 
status, the statement of these is without (room for) a doubt- ’ 

The plural number m the expression ‘ of these ' is intended to 
demonstratethattbestatementof a witness or two is not so decisive Hence 
alsoHanu* “(It) should be substantiated by more than three witnesses 
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Thetr nurriber , itken one may he adnnesiUe t 


in the presence of the Ling and the Brvhm'inas ’ ‘ Substantiated ’ t «. 
proved Three, below t. e lower than whom, such are ‘ more than 
three ’ The meaning is that a number less than three is not proper 
iu the case of witnesses. 

5 As to 'uhat has been stated by Bihaspati ^ *^‘^Nine, seven, or five should 
^ they be, or four, or three only , or two well known S'rclnyas , (but) one 
should never examine one at any tune," there, ‘two’ has a reference to 
subscribing and secret witnesses Since, thereafter si) s tlie Same Aothor * 

‘ Of subscribing and secret witness^ there should be two , three, fourj 
10 or, five of those who have been entered * (in the deed), sjiontaneous, * 
* reminded,* family* witnesses, and indirect ’ uitiiesees" The distinction 
between a subscribing witness and the others mil be stated (hereafter). 

As to what has been stated by hm “ A messenger, a holder of the 
clock, one who had witnessed the transaction a single one as a witness 
13 may furnish valid proof , as also a king or the President of the Court’ 

‘ Holder of the clock ’ t, e the accountant , ‘ president of the Court ’ t e 
the Quef Judge , as also by Vyiia ‘ One of jmre actions, also one know* 
log (the principles of) hw, a vntness whose statements have been tested’ 
even one may be good evidence m trials for heinous offences partieuhrly”, 
20 and also by KStylyana " One (however) wbo was (taken) in (confidence) 
at (the time of) a deposit, sneh a one may be cited ev eu though alone, and 
in the case of a loan on a request, one who ttis sent by the phuitiff as a 
messenger may be admitted ns a witness though one only One by wlioni 
a deposit was duly placed, tliat should be prove 1 bv the (testimony of) him 
25 aloue , m the case of a dispute in regard to it, he ulone, singly Ins been 
declared as good evidence , all this has a reference to a witne«8 
consented to by both For, like as m tlie case of rainy , so m llie case of 
one consented to by both, the suspicion of unreliability is dis{>el)ed 

Hence also Nirsda “Or one wlio is approv cd of by the two litigants, 
such a one although one only, may be examined ns a witness m a Court ’ In 
■' this manner, it should be coostrued that tlie rule limiting the number, v ir, 
‘‘not less fnan ‘iurw,’ t/iJim 'iavii 

the secret, and tlie one consented to by both as the alteniative of a 
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3 5^CT,^icoCb VH 4) 4 leaned Ly HrLk*! »U Ch VII © gptf 

a gee UlhMpvU CL Ml « for wits 0 Bc« 11rU>I>*U Ch VII 

7 6eo rth»rp#tl Cb Vll 10— iwih 



Liimhilton ih<s rule as to their ntimhef 


141 


less tiuraber Im been allowed in the case ot a witness assented to h) bothj 
as also in the case of a secret witness Hence also tlie Sa&grabakara “In 
all transactions, witnesses should be mide commencing ^Ylth three , there 
IS a prohibition against two, or one , (bat) even one (may be admitted) 
when assentcil to by both ’* Tlie meaning is that witnesses other than ^ 
the subscribing and the secret should be made commencing witli three 
In contuuiatiQu ot (the subject ot) witnesses says Narada'^’ ‘‘A 
Bnhmain a Kdiitriji a V'aisya, the bndns also, who 
I’aci 77* are irreproachable each one sliill be witnesses for their 

own tnriia, or all again tor all (romas)'’ The meaning 10 
18 lh.it when possible, the witnesses should be of the same wnia as 
that of the |>erson tmiaicting Thus in non turim communities also, 
these should be of the same coiumunity as of the truimcting person, \ide 
the ''iiirti of Ya]3aTalkya * “ Ijch respcciiicly according to tlieir caste 
or chis or all for all (oistes and classes) ” 

The use of the words /fO ‘caste, w intended as mclu«ive (by an 
extension) of 5 rems und the like also Hence al«o Narida * “ Among 
companies (ot artuans or guilds ot merchants), artisans or merchants 
«haU be witnesses i members ot an association, among other members ot 
the (same) association , among those living outside persons living outside , 20 
and women (shall K) witnesses among women Hence the Seme Author * 
states au exception ‘ And it in a Company (ot the citizens or guild ot 
merchants) or in any other association any one happens to incur enmity 
(ot bis associates) their testimony st all not be (admitted) against him , for 
indeed they are all (his) enemies The meaning is that among S'reius 2o 
etc those who entertain hatred against any one these sliall not be 
witnesses against him The use of the words S'rems etc. is intended to 
point to y'ar la etc Also the use of the word enemy is intended by an 
extension to include those who have a motive to depose against facts 

Hence also Manu ^ “ Trustworthy men of all the Varnas should be 30 
made witnesses in law suits men who know (their) whole duty and are 
free from covetousness , he should however reject the opposite (cbiracters) ’ 
'Yrus'cworfuy t e others than cheats '•The opposite,' t e who are 
interested m false causes , the meauing is that one should exclude these 

The Same Author * mentions these ' Those must not be made 35 
(witnesses) who Lave an inteiest m the amt, nor Aitas familiar (friends) 

1 Cb I 15i 3 Book II 69 ' ~3 Ch I Ts 
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lis Who must not ie made witnesses^ Who are dptas^ 

comp'^nious, nor enemies (of the parties), nor men exposed as criminalsi 
noi persons suffering under (severe) illness, nor those (momllj) tainted 
The hng cannot be made a witness, nor the mechanics and actors, nor a 
S'rotnya nor a student of tlie nor (an ascetic) n ho has given up 

5 (all) connection (with the world) nor one wiiolly dependent, nor one of 
bad fame, nor a Dasyu, nor one who follows foi bidden occupations, nor an 
aged (man), noi an infant, nor one (man alone) nor a man of the Jonest 
(Far/ifl), nor one deficient m the organs of sense , nor one extremely 
grieved, nor one intoxicated, nor one tormented by hunger and thirst, nor 
10 one oppressed by fatigue, not one torraeuted bj p-ission nor i wrathful 
pT^n nor a thief * Who have an interest in the suit ' t e who have an 
interest lu the point under dispute 

The familiar ( fnends ) however, have been pointed out bj 

Kalyayana ' Tho«e who subsist upon ( contributions ma Ic by) him, those 
lo who do serMCe to him or work for his benefit, those who are bis lelattvcs 
fnends, or dependents, atelus Jpfiw (fumlnr friends) and therefoie 
are not (competent) witnesses 'Companions ’ sucli ns sureties and the like 
‘enemies,’ te of au) one of contenhngpaities, 'Lxposetl ns Crimuuls, 
r 6 uncovered elsewhere as false witnesses , ‘tainted » e convicted of 
20 baMng committed a heinous sin {VaMpUaXa) A king is forbidden as 
he is engrossed in numerous occupations , ‘ an artisan' i e one who subsists 
on bis art such as a „oldsmuh and the like, ui actor, t e one who enters 
upon a stage , these two are prohibiteil as they aie amenable to n money 
payment S rolnya here intruded to be expressed is one who is intensively 
25 devoted to the performance of (religious) acts and not a (mere) repeater 
of the Vedas, as sucli a one Iiss beea stated to be ( admissible as ) a 
witness Tmga^tho, a celibate student and an ascetic also , ‘ one who has 
given up all connection with the world t e a hermit, and the like In 
rec^ard to these te the ratnya etc the reason of a likelihood for them to 
30 sp^k falsely is absent, still, their exclusion is to be understood on the 
strength of the express text ' Ooe extremely grieved', i e who is afliicted 
by a°meiital disease ‘one of bad fome (laitatyaf), t e whose body 

has become deformed on account of leprosy or the like Datyiih t e one 
triven to cruel actions , ‘ oiie wbo follows forbidden actions , le one who 
3'5 does acts which are against the Sdstras ‘the aged,’ i r. one whose 
” intelhgeucehasdetenoratedonaccountof oldage, ‘an infant’, I e one who 
has csrcoliiplfeied his sixteenth year , * oue , i e he who is not followed by 
either of the two disputants, ‘lowest’, such as a ChandUa aud the like, ‘one 
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deficient m an organ of sense’, such as the deaf and the like ‘ One 
extremely grieved, and the like, are clear. Their diffeientiation has been 
stated before , (the same) should be contexted here also Narada ^ also states 
those who should be avoided “A slave, an imposter, one not admitted to a 
S r&ddhay the aged, a woman, an infant, a wheelman, the intoxicated, an 5 
idiot, a lunatic one distressed, one who sacrifices for the (entire) vilhge 
One engaged on a long journey, a merchant who travels into transmarine 
countries, a religious ascetic, one who is sick, a couple*, one (alone), a 
S'rolnya, one who neglects the rules of daily conduct, a eunuch, an actor , 
an atheist, a VrAlya, one who has abandoned the fire, aud the wife , one JQ 
sacrificing fot those for whom a sacrifice must not be 

Page 78* performed, and who has one plate ; an associate, an 
enemj , a spy, a kindred or one connected by the same 
womb One who Ins formerly been discovered to be an e% il doer, a public 
dancer, one who lives by poison, a spake charmer, a poisoner, an 
incendiary, a minor, the son of a SAdra woman, one who has committed 
an Upap \taka (a minor offence) one oppressed by fatigue, a ferocious 
man, one deserted, one penniless a member of the lowest* class, one leading 
a bad life, a student who has not completed lus course of study, an idiot, 
an oilman, a seller of bread* , one possessed by a demon an enemy of the qq 
king, a weather prophet, an astrologer, a raahcions person one who sells 
himself, one who has a limb too little, or a pimp, one who has bad nails or 
black teetli one who betrays ins friends one suffering from white leprosy, 
a rogue, a vintuer a juggler, an avaricious or cruel man, an enemy of a 
S'reni or of a Gana, one who takes animal life an idoP-maker, a fool, an 
outcast, a forger, a cheat, an apostate, a robber, a king’s servant a 
Brlbrnana who sells human beings, poison, meat, bones, milk, water, and 
ghee , as also a twiceborn person who is guilty of usury, one who has 
swerved from his own duty, a infutn, an informer, one who is in the 
service of low people, one who quarrels with his father, one who causes 
dissensions , these are inadmissible as witnesses’ ' An imposter’ 

( Naikrldah ), who habitually picks holes m others . Ch Wnf«, a Vatt itiia 
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continued The mnSbhayas 


(t magician or a Minstrel), ‘a transmarine trader’, one travelling by a boat , 

(two) couples, particularised by duality The word ekasMli- 'One has one 
plate , may be dissolved in two ways one for whom there is cooking pot 
along with one of the parties in dispute, or, one who has one plate for 
5 dinner, t e cooking together, or in short eating together , ' an enemy 
spy’ t e one who roo\ es among the enemies, t e in short, one who is 
connected with the opponent 

The Snndhhayas ‘connected by the same womb’ have been described 
by Kalyayana ‘ The sons of tlie mother’s sister, the sons of the uterine 
10 Bister, and the mateinal uncle, these are called uterine relations One should 
not_ appoint these for giving evidence as witnesses” ‘A public dancer’ 
1 e an actor , ‘one who lives by jwison’ i e one who is engaged m storing* 
preserving etc of poisou ‘a snake charmer,* i e the snake catcher, ‘poisoner*, 
one who administers poi«on. * An incendiary*, i e 'one who «ets fire to 
15 a house,’ a miser i. e a niggardly person ‘Oppressed by fatigue’, i e 
dejected in mmd , ‘ deserted ’ i e one who Jus been excommunicated, 

‘ member of the lowest class,’ i e born of a reverse union m marriage 
'One leading a bad life’ i e one whose conduct is vicious , ' a student who 
has not completed liis study,’ i e the celibate student who has taken a 
20 I ‘ ® mtejlect , ‘an oilman ’ t e a 

sesamum crusher* 1 e m short, a great mechanic , * a seller of bread i e 
the vendor of cooked viands, cakes etc , ‘a weather prophet* i e one who 
prophesies ruiifall, 1 e in aJiort who judges by signs ‘an astrologer’, i e 
one nbo h\es by a knowledgeof the stars, ‘a m ilicious person le one who 
25 brings out the faults of others , ‘ a pimp i e one wiio for Jus livelihood, 
prostitutes Ins wife , *a aantner' i e a 'eller of intoxicating drinks , ‘a fool’ 

1 e. one be^iiig after taking liold ( of on image ) of a deity , ‘ a cheat ' 

1 e an imposter, ‘an ajKis*ate’, i e who lias turned back from asceticism , 

‘ an informer, i e one appointed by tlie Ling for the purpose of reporting • 
0 the faults of others , ‘ one who causes dissensions, i e a \ illain Others 
are well known 

KalySysM also sLitcs certain jiersons ( who are ) inadmissible as 
witnesses ‘‘Members of the same family, as also persona Imiiig a 
connection, a son m law, the sister’s husband the father, a kindred, the 
;5 paternal uncle, the father-in law, and the gurus likewise, those who arc 
appointed to town, Milage, and the country, as also to positions (of 
authority) ns also those who arc fa\ountes , one must not examine these 
( as witnesses) , they are deTOted and are king’s men” The meaning is 
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tiuit tliosL (ciiuinerat<?'l)ciiinme«cin£' with the men of the family mil 
enlin^ with ‘ the Iving s men, shouH not h' nskisl to o\ilencv ns 

witnesses j e should not lie a hnittwl as witnesses 

Indeetl, this e'cteasne cimmention of non witnesses js j rofitlcss, as 

by the statement it«clf of the characten«tics, the 5 
An Ouuction incapacit} of those who ilo not possess thecharactenstic* 
lia\e been c\i lently pro\«l Ves, tlut is so Soil, 
where tlure is an al)«olutt absence of witnes«e3 os prescribc<l, tbere, one maj 
base the cMdencc of any man as a witness, as has Ueii 
Tiir A\MT>n permittol b) the tc\t a Mann’ “Vot any one 10 
except in cases of ur^tnc}' in sndi a case the text “Not tho<c 
luaNin^ a connection with the point, nor the ‘Aptas’ etc Iia^e Iwcn «tt 
out tints tins dctailevl statement Im ccrtaml) a (jasufiabk) purposv 

In this wa), moreoaer, it slionllU construwl tkat in the absence of 
\Mttic*sea pos«e*8in„' tie diaracterisUcs (as stated), the eMience as 15 
witness's is prcicTjbed oiilj of those svho are frev from tht. prohibitions 
Henct also of these a mention lusb<en made b> Vjrasa “ An onleal 
t'enerall) in Is (smtrarilj b> (r«nson of) medicitions an 1 durms , but 
tiescr indecl can tlien U mi«carm,p. (of justice) b\ nitnessos nor 
Mliateil b) tlic existcnci of faults 20 

As to wliat, moreoacr, has Uen statcl bv Maaa* 
I'aofTO* But any one ma) give evilence for the dispuimts, 
who 1 as |)crsonal Lnowlfski (of the laj peniii") tn the 
interior of a house, or in a forest orcienin re^anl to (an act wlncli resuUel 
m ) the lo«i of life, Is a uoinan e>en when (jrojxr im Icticc is ) not 25 
n\-aiUh!e or bj a minor, or b\ an a"e<l man bI«o» or bj a p jpi! or bj a 
/ in.Mu eitn, b^ n sUre or bj n s nan' (en.-a^eil on wajes) ‘\\ ho has 
knottloki. I e who knows nbonl tie matter as also l\ Nirada * 

‘Tl enumeratol (4liOTc)to U ina lmi«siWcfts witi e** -s |i jcJj jJaves 
imj«‘'«ters on 1 <lhfrs, ntty esen Iw (a Imittol as) ttjit p renh«ii » 

llie imortince of iht matter in lun t . *Ini|«.Tar ce if the matt*^ i f ,n 
the alxeiice i feme kn ^wni" fiiHv die ina'ter m ban 1 all t’ it his a reference 
to sjwsm>lji. oHj, Kudi as lietiiois oTcnces an I t* hfce, lijon sucJi 
Inj ,>et in;;*, men if the I -e«'T|}»e.l durae*ens i ■« are thfjjeult j,, . 

llnKvaV) tie Sabrrikikira ‘Wheat the Jm* an! tho*. of milJl 
( puhut-i) are not aiaiUhV, eie*i penw le-f hilrt-I nu\ (>. ajlmitn 
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Exceptions 


IS wjti)e«3e3 iii(c\se3 of ) lieinoaj offences, Jjaving’ieg'nvl to then connection 
with the tune ind the m'ittei (under inquiry) ’ 

In this connection UiaaSh stntes a special rule ,'‘A slue ahliiid m-ui, 
a deaf nnn a leper a woman, an infaut, an aged man and tlie like — these 
5 even when not liaMiig any intensive connection, are admissibleas witnessee 
in the case of a heinous offence’ Not haring aiij intensue connection 
i e witliontan} friendly feeling or the like ‘In the case of a heinous 
offence,’ j e heinous offences and the like 

If they have an intensue connection these must ceitainly be excluded 
10 in the case of heinous offences an I the like Hence also Narada ‘ 
"Among these also, not a minor, not one done, nor awomui, nor 
a forger, nor i relatue, noi also an ciiemj, (for) tliese may give filse 
evidence’ Tlie meaning is, that among the slaves, imposters etc even, 
tliose who are likely to Ime evilcnt motives for (telling) an untruth, 
15 such as the minors etc should be excluded 

Those who Iiave obvious motives for (telling) an untruth, have aI«o 
been pointed out by the Same Aotbar * “A child through ignorance, a 
woman, from want of veracity an imposter, from h'lbitual trickery ma} 
speak falsely, (as also) a relative from affection, an enemy from (a desire 
20 for) wreaking vengeance.” From want of veiacity ’ » e from a Jiabit 
of want of aeracitv By this it has been poiiited ojt that the reasons are, 
ignorance, want of veracity, want of faith m lUtarma iiiteiuively evident 
feelings of affection oi hatred, and not minority etc Thus, in tlic case of 
one even, the oneness 18 not the obvious reason for a fal«ehood ( in the 
25 testimonj), but on tlie other Ininl covetousness a3sa)s Menu* ‘ One if 
avaricious shall not bea witness ’ Thus it should be constrneil in regard 
to the ca«!es of heinous offences tint when the faults of ij^norance, want of 
veracity, and the like exist, slaves and the like also should be cut out, 
m the absence of these (causesX however minors and tlie like even 
30 maj be taken up 

As to what has been statel by Mami* ‘In all cases of 
heinous offences (Siha^ts), as also in cases of theft and adulterj, 
and m cases of abu«e and assiuU, one must not examine the 
(competence of) witnesses (too strict!} ) , as ilso what lias been 
35 stated b} Kityayana ‘ In cases of the bretch of the King’s command, of 

1 cb 1 mo s cb 1 191 

3 Cb ^ III 77 Ilcro IbereiianustBLointbepTuit forir*ir;>'T ftc 

4 Cb Mn 72 



The Jteamns for the ercephons 


adultery, as also of heinous offences, and also in cases of theft and the 
two kinds of violence one must not indulge (t<M) much) m examining (tlie 
capacity of) witnesses,” that negatives the testing (on the grounds) of a 
householder, and not also of the tests of ignorance, if as it nould 
conflict with the aforestated text. 

As to what, moreover, has been stated by Kalyayana “ In cases of 
transactions of a stable cbaractei, sucli as relating to debts etc, one raiy 
examine (into the capacity of) ftitnesses meases of violence and similar 
matters of urgent character also, an examitiatiou has been stated at some 
jialces,” that is intended for laying dowTi a rule as to tlie examination m 
cases of Slhasa and the like, where upon a defeat tht.re i<5 the possibility 
of a heavy punishment, such as death etc, and aUo on account of 
the reason that being enumerated along with (cases of) debt etc and the 
non possimhty of a general rule re^,irduig the test as to the faults of 
Ignorance etc 

As to wliat has been stated by Yajaavalkya ' “ In rises of adultcrji 
theft, insult, and a S^Jiaaa ( a heinous offence ) an) \ erson may he a 
witness,” that also IS intended for dispensing with the ( rules as to the ) 
examination of tlie merits (of the witnesses) 

Thus in the Snirlichaadrikl the Characterutics of WitDesies 


Paqi 80* Now tfie vaneltes of Wilnwses — SakibiStedab 

There Kalyayana 'One entered m a document, ani another who is not 
a part * of it— thus a w itiiess is connecte 1 in two ivay s " Prajapali al«o 
‘ \, witness is of two varieties, mule is one, an! tlie othtr ‘not 
mule’ , on«. entcreil 111 a document 18 ‘a made’ uid the other is called 
‘ not made ’ ‘ One enured in a document t e ^uch as a sub'cnhiiig 
witness and the like To tlut elltct Narada *j “A "ubscnbmg witness one 
who has beta rcmindnl, a casnsl * witness, a secret witness and an 
iiidirtxt witness , thus a witness has b en dcscribeii m the ‘'mrtis as of five 
varieties. 
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Likewise tlie varieties oE witnesses ‘ not made ’ have also been 
pointed out by the Same Anlhor.* “A ^\ltaess ‘not made* h.is been 
described by the sages to be oE six kinds The village, the chief Judge, 
the king , one who has mside knowledge o£ the transaction as also one 
5 who has been deputed by the claimant, and the members of the famil}! 
may also be witnesses in family disput'^s " 

7 There, presentlj Brhaspafi * states th“ characteristics of witnesses 
‘made*** “One who has entered m a deel his caste, the name 
of himself, and of his father also, as also Ins place of residence, is 
10 culled a Suh’^enbir^ witness One who after being invited to be 
present at a transaction of debt, deposit, purchase, or tbe hke, avas 
made a witness, and who is repeatedly reminded of it, is called a 
witness who is reminded While a tnnsactiou was being concluded, one 
who had arrived by himself, and declaies that ‘ the attestation n as mine’ 
15 IS called a witness by chance * One who, screened behind u partition, is 
made to hear the declaration of the debtor , and denies that cxurrence is 
called a secret witness Where a person, while about to go abroad, or 
being on the point of death, communicates to another what he Lad heard, 
that witness is called an Utlara witness ” 

SO In regard to a subscribing witness, liowev er, HariU states a special 
rule “ Even after a long interval a sabicribiug witness may establish the 
fact , he may write himself, if literate, and if, bon ever, illiterate he maj 
have It amtten by another ” 

As to what has been stated bj tbeSaoe Aulber aiz “Of a ‘remindetl’ 
25 witness, the evidence cm establish a fac ns far as tlie eighth je-ir, 
similarly the eindence of a witness who liad arrived by chance can esLablish 
tbe fact as far as the fifth year , so of a secret witness the f tet can be 
proa ed upto the third} ear, and of the t/tfnrn witness within one }cir,’ 
tliat should be understood to have licerr stated as tiie contention of the first 
30 position, since the Same Aotbor sa}s later on “ Nor there has Ixen 
obseraed any limit of time in regml to witnesses, for men knowing the 
b'lstra declare witness evidence as dependent upon their rnemor}. A 
witness whose intellect, niemor}, ind c-irs haae not been blurred, such a one 

deserves to be admitted as a witness for guing CMilence even after (tlio 

35 lapse of) a ver} long tunc 
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By Brbaspati also, witnesses ‘not mile’ * have been described 
‘Where anything is spoiled or damaged on the boundary line, even though 
not appointed, the village may uudonbtedly (be admitted to) give e\ idence 
m such a case (15) Where, after a suit has been decided, a fresh trial takes 
place, there the chief Judge, together with the assessors may be (admitted 5 
as) witnesses, and not in any other case (14) Where the statements of the 
plaintiff and of the defendant have been heard by the King himself, he maj 
offer himself as a witness, if there be disagreement between the two (13). 
Where by both the parties, an affair has been placed m trust and 
communicated also, such a one may be known as a witness holding tlie 10 
secret, as well as a common witness (12) One who hears the statement 
of the plaintiff and the defendant, who lias been deputed as assented 
to by both as a respectable person, is denominated a 
Pagl 81* messenget witness (Z)?^aia^) (8) At the time of a 
partition gift or sale, where a member of the family 
IS appointed by both parties being connected and on good terms with botli 
parties and knowing the Dharma sneh a one is known as a family 
witness (9) ” 

As to what has been stated by the Sam* Aulbor * \iz “ A subscribing 
witness, one caused to be written, a secret witness, one who has been 20 
reminded, a member of the family, a messenger, a spontaneous Mitness m 
indirect witness a stranger who has accidentally witnessed the deed, the 
king the chief Judge, and (llie people of) the Milage, thus have the 
tweh e kinds of witnesses been declared ’ that has been state 1 as in 
reference to other varieties of a sabscrihmg witness m relation to the name 25 
etc and tlie writing of the maker in 1 of the ptrsoii causing a document to 
be made “ A witness has been stated to he of eleven kinds bj wise men 
m the 5'<ls/ra,’ so lias been stated bv Nwada * 1 1 spite of him 
Here ends ( the chapter on ) the varieties of witnesses 


Now the kind of Incompelenl witnesses Asiksbibhedib 30 

Tliere Narada ‘ ^ “The incomp“tent witness-j have m law books, 
been mentioned b) learneil men to be of five sorts viz (nitnesses 
who are incompetent) on iccount of (a ‘ipecial ) text of Ian, on 
account of d^priMt) of contridiction, oi account of a \oluntary 

1 sirs-Wfa Dr Jolly * cd l» np 300 Vos 15 1-J 11 1“ R and 7 
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Upon intervening death 1ol 

effect, and there being no definiteness, soch n witness is incompetent on 
account of the inter\ening death The use of the word plaintiff is 
by an extension to in licate the defendant , so also Vyasa '‘Where the 
plaintiff IS not in existence, then the witness is one after an intervening 
death, or where the defendant is dead, there also a similar rule should 5 
be appied’. Tlie meaning is that when the plaintiff or the defemlant is 
dead, Ins witness other than the one cited by the dying man is called a 
witness upon tii intervening death “^^hen the plaintiff is dead and 
another is cited after death without being cited by the dj mg man” v iile this 
text of Narada The use of the word 'dying’ is intended as indicative b\ 10 
an extension also of one in normal health Hence also Anolher Smrti ‘If 
a point has been communicated even by one vvho is sick, if it is well posted 
accouhngto law, even if hebedead, m such a case a witness may be ulmitted 
in the case of SIX transactions such as an Amdiula and the rest Thus, 

moreover, what has been stated m Anolher Smrti ‘In lo 

Paof S2 the case of a deposit, an /l»n '/hla, a thing «old, or 
robbed, or given or delivered on a request, as also m 
the case of a debt repeated by a dying man one ma} mterrogate a witness 
at the intervening death , that is intends 1 to convey that the testimonj 
of one who has been made to heai the point is not wiped off even if the 20 
plaintiff who communicated It be dead , and not for laying down a rule 
that any witness may be admitted at times even afier an intervening death, 
bec3U<e a witness after an intervening death is impossible. 

As the capacity of one as a witness who lias been made to hear 
the point IS not lost, so also when there is a diversity among witnesses, the 2o 
capacity as witnesses of the highest class cerUmly remains undisturbed also 
To that effect also Ysjaavalkjra ' * Upon a disagreement, the testimony 

of the majority prevails , similarly, if the witnesses are equally divideil 
the evidence of the virtuous if, however the vartuous disagree, the evidence 
of those wlio art most virtuous sliould be accepted ( as omclnsive )’ 30 

Sanirahakara states its meaning ' Lither by regard to majority, or a dis 
crimination of tht qualities, should a decision be rtnehed when tliere is a 
disigreemnit among the w itnesses , if these are equally balanced tlicre is 

no finality The me-ining is, lliat the mcomjieteiicy of w itne<!se3 upon 
the gromiif of uncertainty is only when preference to a particular ground is 35 

not given among tlie two «ets As to what his l»een «tated hy Katyayana ‘‘If 
from among tlic siib«cnl ingwitne««e8wlioh»vclx'cn declared bv the plaintiff 
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oJ m-^intenance, feturned to their (original) home, and approached, a Court o£ 
law £or the determination of their dispute There one states on affirmation 
‘This land was donated to me bj hing Harishcliandra of blessed memory, 
when he was anointed as a king and therefore this land is mine alone ’ Or, 
the affirmation of the other is in tins wiy ‘True, by Chandra of blessed 5 
memory the land was donated to him , but, however, it was obtained by 
purchase from him by Harishchandra and was donated to me , thus it is 
mine only.’ Witnesses also are available for both. In such a case 
this text’ IS stated VIZ “of two porsons quarrelling &c“. 

Tins IS the meaning The party who was first m the dispute i r 10 
whose side has priority on account of the statement of his claim based on a 
donation at a prior date, his witnesses shall be examined by the assessors 
first, and not the witnesses of the other These are (regarded) almost 
incompetent witnesses, as they would be deposing to a donation at a bter 
date When, howevefi it is alleged by the other party that, ‘After obtaining 15 
by purchase it was donated to me, and the like’, the case of the first claimant 
iS cast down, and becoiAes powerless , then the witnesses of the party 
making a later declaration on affirmation should be examined, and not of 
the party making the first affiroutiou, as It would be useless to establish 
what has been proved, but on the other band, these should be ignored as £0 
incompetent witnesses. 

Thus in the Smrtichandrika the bnds of loeompelent Witoesses 

Page 83* 

Now the exhibition of Witnesses-^aktbyDdbbiTanain* 

There Gantama ^ “In disputed cases, the truth shall be established by 
means of witnesses ” The import of this is that after the answer (u filed), 25 
if there be witnesses, these should be poioted out by the plaintiff. These, 
moreover, after they are declared if they are faulty, then they should be 
condemned To that effect Brbaipali * “When witnesses are summoned , 
by the Plaintiff, if these are faulty, one may expose the faults. A litigant 
trying to cast a blemish on the faultless (witnesses) is liable to incur a fine 30 
of an amount equal to It ” ‘ Equal to it’, i e equal to the penalty fora 
faulty witness Those causes, such as hatred etc on account of which 
incompetency as witnesses has been stated, these are the faults of a witness 
The meaning is that these if they he concealed m the witnesses cited by the 
plaintiff, then these should be exposed by the defendant. 
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j If, liowerer, tliejarc ob\ioai, then the4c sliouUl l»e declared b) the 
assessors tbemielves To ibv tffecl also Ktlyiyioa ‘ The defects m the 
(maaiirr oO pnx)f, whenever thej txist alwuld Ik declar^l by a disputant , 
I III the rtJiicealwl defects must be ina !e public at th» time b) the members 
of the Court, b} ft rtfereiice to the 5'Wri ‘In tht proof , \ e m what 
isalduceilftsproof, ‘at the tune', i e nt the time of the decision 
’ To tkat effect Bfhispati "After the witnesses Ime yven their 
tvi Icnce an 1 ft decision has been given, if one starts ft dispute again the king 
slwulJ consider it ‘Have given evidtuot’, t c b> those witnesses cited bj 
the jlaintiff Tlie meaning is lliat when the daemon liad been 

declared b) the members of the court ujion the evidence of witnesses 
wIkj are 'devoil of obvious faults' The use of the word, ‘hal 
lieen declsrcil is lutendevl to demonstrite that after the decision, 
is not the tune (proiwr) for the faults to be pointed out Hence also 
Kstjiyaaa * \\ hatever faults there mayhem the documents as well as 
the faults m the witnesses, as Imc bevu statetl m the Smrtis, must be 
declared at the time of the trial after a statement lias bieo made, one must 


not allege faults in the deponents 

tor one pointing out a fault after a statement had been made the 
Sane Author states a penalty t " After ft witness lias made his statement in 

recanl to the matter m issue, if one attempts to find fault with witnesses 
not cliallenged before, and also does not state the reason for so doing, he 
shall be mulcted m the first amercement 

One must not charge him as false or as wanting m the qualities (sucli 


as) of a householder etc, as says ,, r u 

«.v idence by untrue ftllegalions , lie may, however, challenge with faults 
or.lv if the ainsation lie falsv, be shall be punished, and shall lose the claim 
\J,' He should cliallenge with faulU oiil>, and not on the ground of an 
absence of ment the import is that sudi a charge cannot destroy the 
rpliqbihtv of oral evidence 

Hence also m cases of urgency, the testimonj of a witness other than 
f n.ose prohibited has been slated to be admissible although he is not 
saed of the qualities Therefore, it should be understood that in cases 
, debts etc , not mere!) by tbeallegation of the absence of qualities, 

°ted witnesses to be declared incompetent but on the other hand, 
» fl,.. existence of circumstances such as slavery etc which are 
byftUegi^^^ ^elusion fn of a 5dAflS« or the like, not by that 
the cause ^ allegation of faults such as ignorance, 

^7nVoE vereaty, and the like faults only , thus it should he construed 


the Same Author ‘ One must not challenge 
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Hence also, the incompetency of a witness by the exposition of the 
faults has been stated by Vyasa also ‘ The faults of witnesses should bS 
openly declared in the court by the defendant by putting these all nr 
writing on a parchment , and a replication to these should be caused to be 
made , upon an admission (of these) they do not deserve to giVe evidence 5 
at any time , if otherwise, these should be established by the defendant by 
means of proof ” ‘ Admission,* t e admission of the fault , ‘by means of 
proof,’ I e the implication is, other than witness evidence For, to that 
eSect, the Same Anlhor ' The fanlt alleged agamst the first (set of) wit' 
nesses if (allowed) to be established by other witnesses, there would be the 10 
fault of UDsettledness owmg to the possibility of these also to be challenged 
by meins of others Thus the demonstration of a defect (m a witness) 
must not be (allowed to be) made in regard to a defect which is obvious, 
as it would be prontless But, on the other hand such assignation of a 
fault should be made by the members of the Court alone , so says the Same 15 
Aolhor ‘ That which is well known to the members 
Page 84* of the Court or that which is well established in the 
world either, such fault m the witnesses may be 
admitted by regard to the description of the defect, as it is not hkelv to be 
proved (by evidence) ’ ‘ May be admitted,’ t e by tlie judges ‘ not 

likely to be proved,’ t e by the defendant for here on account of the well 
known character of the faults which have been alleged, their exclusion is 
established Oiy itself) 

here, however, an allegation is made of a defect, (which is) not 
wellknonn there, if that is not proved ( by evidence ), the Same Anther 
states a penalty “ If the defendant do not clearly establish (the defect), 
he should be made to pay a penalty tlie witnesses against whom the fault 
IS proved, should be excluded, as from them the privileges of the witnesses 
have been refuted ’ ‘Clearly, t e in such a inauner as not establisoing 
the fault of the witnesses , the import IS that the witnesses against whom gQ 
the fault has been established should be dropped, but not punished 

After the witnesses ha\e been dropiied if the plaintiff does not 
contemplate other proof then be is (regarded as) defeated, and should be 
punish^, SO says the Same Author “\Vlien defeated, he should be 
compelled to pay (the amount in dispute) together witli a {wnalty * If 
the plaintiff does not contemplate another proof m accor lance with the 
procedure stated in the Sh{ras when plac^ before the witnesses and the 
members of the court , ‘does 091 contem|late’»r (resoriing to) another mod? 
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of prtof The import is that if, however, he intends (to prove), then in the 
absence hf human proof, success may be reached by resort to divine proof 
even To that eSect Brhaspali **\\ hen a fault is alleged against a witness, 
the witnesses first cited should, be ( got declared as ) cleared , after the 
5 witnesses are cleared, thereafter with them one should try the cause " 
‘With them* t e with ( the evidence of ) the cleared witnesses By this it 
comes to be stated that the dispute about the defects in the proof should be 
decided daring the course of the original trial, and not at a time subsequent 
to the first suit, like as a decision and a fresh trial, as a decision about a 
^0 dispute regarding defects m the proof, must be given m the same suit, as 
It 13 dependent upon the first trial, as also there is no different result, and 
also as there is no different proceeding For the Same Author * says “A 
party whose document or witnesses are impeached in a dispute, bis cause 
will not succeed, so long as he does not remove the objections ' Vyisa 
also) ' So long as a dispute re^rdmg all the witnesses arising m the course 
(of the trial) does not reach a decision, till that time one should drop 
the (evidence) first (adduced) In regard to the establishing of the defects 
of a witness whether by the defendant or by the pUmtiff, there is 'DO need 
of an accusation against the witness , for in that case, there would be a 
20 separate trial ” Therefore, it has been established that the decision about the 
defects an the proof must be made in the course of the original enit only. 

Thai in the Smrbchudriki the Setlm; up of Witnesses 

The Testing of Wftaessee^SikshipanksIu 

There Kityiyana “ The king having asked for evidence, should 
25 deliberate over it according to the pnnciples of justice , the documents, 
according -to the customary rules about documents, and the witnesses in 
accordance with the usage about the evidence of witnesses ’ ‘ By the 
customary rules about witness evidence,' I e by all the characteristics of 
witilfesses Here Brhaspati ’ ‘ Witnesses, who may be examined as also 

so those basest of mankind who must be excluded I shall now mention these 
as stated m the S'dstras’ Tbert, jirestmlVy, He those who shcrald 

be examined *' These witnesses should be those who are alwajs engaged 
in observmg the performances prescribed m the S'ruits and the Smrlts, 
absolutely free from the feelings of covetousness and hatred of 
35 respectable parentage, irreproachable, and zealous in performing austerities, 
practising liberality, and exhibiting sympathy (with all living creatures) ” 
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Likewise, tbe Same Anther ^ states tkcse who ahoald 
Page 85* be excluded ‘The mother’s father, the father’s 
brother also, the wife's brother, and the maternal 
uncle, the brothet, a friend) the son m law, are inadmissible (as) witnesses 
in all (kinds of) dispute Also persons addicted to adultery, or to drinking 5 
gamesters ( rogues ), persons declared unfit ^ before, tbe insane, tbe 
Bulfenng, violent persons, and unbelievers, cannot act as witnesses" 

hloreover, this statement of proper and improper witnesses is intended 
to exhibit the admissible and inadmissible witnesses as stated by Manui 
Nirada and others , hence also has it been stated that ‘as mentioned in tbe 10 
SUstras’ Likewise, the Same Author states that witnesses may also be tested 
from their voice etc Those who often appear should be examined 
having regard to their voice, colour the internal working, and the like". 
Among these, those who are free from any temperamental bias should be 
eligible as real witnesses , those, moreover, who are affected by any i^ 
temperamental bias should be known to be false witnesses 

Hence also Mann * ‘Of tbe infants, aged men and diseased persons, 
speaking falsely, the judge should consider their evidence untrustworthy, 
likewise of persons with disordered minds* ‘With disordered minds', t e 
unsteady Vi|hoo ‘ also "By bis altered looks, by his countenance chang 20 
ing colour, and by bis random and irrelevant talk, one may know (him to 
be) a false witness ’ Narada * also One, however, who, feeling ‘ 
conscious of bis own guilt, looks as if be was not well, moves from (one ) 
place to (another ) place and runs after every one ( 19S), who walks 
irresolutely and without reason, and draws repeated sighs , who scratches 25 
the ground with bis feet, and who shakes bis arms and clothes (194) 
Whose countenance changes colour, whose forehead sweats, whose bps 
become dry, and who looks above and about him ( 195 ) Who as if he is 
ma hurry, unasked, talks too much such a person should be recognised as 
a false witness, and the king should punish that sinful man severely ' 30 

YijBavalkya’ also r ‘‘One who shifty from one place to another place licks his 
lips, whose forehead perspires whose countenance also changes colour(13), 
who has e and incoherent speech^ talks incQaaiateotly and. 
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too much, who docs not respond to the speech or gaze oE others, and who, 
moreover, bites his lips (14) ; who exhibits bj bis own movements a 
perturbation ot the mind, speech, body, and action, is declared to be 
defective and unfit to be a complainant or a witnesses (15)”. 

5 Thus if witnesses appear who are free from the defective signs, and 
also are endowed with the qualities for a (proper) witness, then one should 
come to a decision, with ( the help ot) these : and if they are otherwise, 
then by other means of proot 

Thus ends the Testiof ol Wiloeuet. 


10 Noiv the Law as to charglaj the wilaessei — Sak{hjaBuyoianavidhiI}. 
There Mann ' 1 “In the court room, in the presence of the plaintiff and 
the defendant, the Chief Judge should charge all the witnesses in the 
following manner, after kindly exhorting them”. The meaning is that, 
according to the procedure hereafter to be stated, one should charge all the 
15 mtnesses t. e, should make them prepared for stating facts. 

He ^ states the same procedure : ”Wbat you know to have been 
mutuallytransactedin this matter between these two men, before us declare all 
that in accordance with the truth; for you are witnesses in this cause (80). 
Evidence in accordance with what lias actually been seen or heard, is 
20 admissible : a witness who speaks the truth in those (cases), neither loses 
spiritual merit, nor wealth (74). A Avituess who speaks the truth in hii 
evidence, gains (after death) the more excellent regions (of bliss), and 
here (below) unsurpassable time ; such testimony is respected by Brahman 
(himself) (81). Or (as) a Briibmana is among men, or the Sun among tli® 
25 luminous, or the bead among all the organs, so truth is the best of all 
Dharmas (82). By truthfulness is a witness purified ; 

Page 86* through truthfulness the reli^ous merit increases : 

truth must, therefore, be spoken by witnesses of all the 
lamas (83). The man who, while giving evidence, a learned husbandman 
30 does not feel any doubt, Gods do not legard anj other man jn this uorld 
as superior to bnn”. ‘Or a Brabmana’ ue. like a Br&btaana ; similarly in 
the expression, ‘or the bead’, the word ‘or’ (ted) should be taken as indicative 
of the standard of comparison. The meaning of the last verse is that the 
witness, while he is giving evidence, a learned witness does not entertain 
35 any doubt (about him ), the gods do uot regard any other man in this 
world as superior to him. 

' j *Cb VIII. 79. Ch VIII. 80, 7i, 81-83, 83. 
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Narada ‘ also ‘ Truth 13 the greatest gift truth is the highest 
austenty, truth is the highest duty for the people so says the bruti (214) 

The Gods are collectiug truth, while men have been stated to be collecting 
falsehood In this very world does one obtain divine eminence whose 
mind 13 permanently fixed in Wuth (215) 'Here is no higher virtue than 0 

veracity, nor a heavier crime than falsehood In regard to his duty as a 
witness therefore,, one must speak the truth alone (226) 

Vyata also “For those appointed to give evidence the dmnities 
await m heaven, and his ancestors also he suspended out of fear lest he 
may state a fiilsehood By truthful statements they go high up, otherwise, 10 
however, they go down therefore, truth should be stated by you in the 
presence of the members of the Ckmrt 

Manu ^ also “He who gives Mse evidence is bound fast by 
Varuna’s fetters helpless for one hundred births therefore a witness 
should speak the truth (82) The soul itself is the witness of the soul I5 

and the soul is the ulumate God of the soul despise not tbme own 
soul, the supreme witness o£ men (84) The sinners indeed, tbmL in their 
minds 'no one whatever sees us , but the gods thoroughly observe them, 
as also the mner men in them (85) The sky, the earth the waters the 
heart the Moon, the Sun, the fire Yama, and the wind the night, 20 
the twilights, justice also, know the conduct of all corporal beings (86) 

'A hundred births 1 e as long as a hundred (of) births 

Narada also ‘Eubera the Sun Yaruna Sskra Vaivasvata and the 
rest, as also the guardian deities of the world observe perpetually with 
divine vision The import is that therefore deception is not easy Ulathya 25 
also That witness who gives false evidence in this world undoubtedly he 
certainly carries the seven generations on both ( sides ) to the lowest place 
W1 atever sin lies accumulated for seven births in the body, one who gives 
false testimony takes all that in entirety ' Brfaaipali also false member 
of the Cburt and a false witness, and a Br&hmictde are stated to be equal 30 
(in sinfulness) A Emtiade, and also a robber are pot declared to be more 
sinful than these ’ Mana ^ also 'A witness who deposes in an assembly 
of the Aryas anything else than what be bad seen or heard falls headlong 
into hell after death and also loses heaven * Vasuhtlia * also If 
thereafter he speaks falsehood he goes, when dead to hell with impurity 35 
all around to eat , and thereafter he goes into the lower species 
The meaning is that he goes to a hell which is full of impurity to eat 
1 Ct I2M-21& a Ch Till %i , 84-85 5 Ch VIIL75 4 Dh 8 App 4 
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itode of exhofUng the talnesses 


too much, who does not respond to the speech or gaze of othnrs, and who, 
moreover, bites Ins lips (14) ; who exhibits by his own movements a 
perturbation of the mind, speech, body, and action, is declared to be 
defective and unfit to be a complainant or a witnesses (15)’’. 

5 Thus if witnesses appear who are free from the defective signs, and 
also are endowed with the qualities for a (proper) witness, then one should 
come to a decision, with ( the help of) these : and if they are otherwise, 
then by other means of proot 

Thus ends the Testing of Witseises 


10 Now the Law as to chargii^ the wilaesset — Sakfhjanujojanavidhil) 
There Maoa ’ : “In the court room, in the presence of the plaintiff and 
the defendant, the Chief Judge should charge all the witnesses in the 
following manner, after kindly exhorting tbem*' The meaning is that, 
according to the procedure hereafter to be stated, one should charge all the 
15 witnesses t e. should make them prepared for stating facts 

He> states the same procedure “What you know to have been 
mutuallytransacted in this matter between these twomen, before ua declare all 
that m accordance with the truth, for youare witnesses in this cause (80) 
Evidence in accordance with wliat has actually been seen or heard, is 
20 admissible a witness who speaks the truth in those (cases), neither loses 
spiritual merit, nor wealth (74). A witness who speaks the truth m hit 
evidence, gains (after death) the more excellent regions (of bliss), and 
here (below) unsurpassable fame , such testimony is respected by Crahman 
(himself) (81) Or (as) a Drilbmana is among men, or the Sun among th^ 
25 luminous, or the head among all the organs, so truth is the best of all 
Dharmas (82). By truthfulness is a AMtness purifictl , 
Face 8G* through tmthtulness the religious merit increases 
truth must, therefore, be spoken by witnesses of all the 
i amas (83) The man who, while giving evidence, a learned husbandman 
30 does not feel any doubt, Gods do not legard anj other man m this uorld 
as superior to film'"'’ ''Or a frie a .ffn'fimamy sirrirfanyra 

the expression, *or the head’, the word ‘or’ (ted) should be taken as indicative 
of the standard of comparison The meaning of the last verse is that the 
witness, while he is giving evidence, a learned witness does not entertain 
S5 any doubt (-ibont him ) the gods do not re^rd any other man in this 
world as superior to him 
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Narada ’ also ‘ Truth is the greatest gift truth is the h^hest 
austerity, truth is the highest duty for the people , so says the Sruti (2U) 

The Gods are collecting truth, irhile men have been stated to be collecting 
falsehood In this very world does one obtain divine eminence, whose 
mind IS permanently fixed m ^ruth (215) There is no higher virtue than 5 
veracity, nor a heUMer crime than falsehood In regard to his duty as a 
witness, therefore,, one must speak the truth alone (226) ’ 

Vyaia also “For those appointed to giTC evidence, the divinities 
a^ait in heaven, and bis ancestors also he suspended out of fear lest be 
may state a fiilsehood By truthful statements they go high up , otherwise, lo 
however, they go down, therefore, truth should be stated by you in the 
presence of the members of the Court* 

Mann * also “He who gives false evidence is bound fast b} 
Varuna’s fetters helpless for oue hundred births , therefore, a witness 
should speak the truth, (82) The soul itself is the witness of the soul, 15 
and the soul is the ultimate God of the soul, despise not thme own 
soul, the supreme witness of men (84) The sinners indeed, thmk m their 
minds 'no oue whatever sees us* , but the gods thoroughly observe them, 
as also the tuner men m them (85) The sky, the earth, the waters the 
heart the Moon, the Sun, the fire Yama, end the wind, the night, 20 
the twilights, jnstice also, know the oonduct of all corporal beings (86)’ 

'A hundred births' t e as long as a hundred (of) births 

Nsradaalso “Eubera, the Sun, Yaruna, bakra, Vsivasvata and the 
rest, ns also the guardian deities of the world, observe perpetually with 
divine vision*’. The import is that therefore deception is not easy Utalhya 25 
also ' Tliat witness who gives false evidence m this world, undoubtedly he 
certainly carries the seven generations on both ( sides ) to the lowest place 
\S hatever *in lies accumulated for seven births in the body, one who gives 
false testimony takes all that lo entirety Brliaspsti also 'A false member 
of Uie Court and a falsa witness, and a Drilbniiode are stated to be equa] 3 q 
( in sinfulness) a fccticide, and also a robber are not declared to be more 
emful than tliese” M»aa ’ also “A witness who deposes in an assembli 
of the Aryas anything else tlian wliat be bad seen or heard, falls headlong 
into hell after death, and also loses heaven* Vasiihtha* also: ' I{ 
thereafter, he speaks falsehood be goes, when dead, to hell with impunt} 33 
all around to eat , and thereafter be goes into the lower speaes* 

The meaning is, tliat he goes to a hell whidi is full of impurity to eat 
l ^ ISU-S15 S C.t> VIlLBS|fl(>8S 3 ctu VUI 7i 4^578 'a^~7 



Result cf unlndhfidneSi. 

Kilyiyana also : h»s neck tightened wand in the death noos3, 

intensely suffering from the hammering of the mace, the servants of Yama. 
t>eing enraged, carry him to a place full of thorns. Being tormented by the 
strokes of Uie mnliilnde of sword blades, and the close embrace of tlie 
silk cotton tree, he goes to the terrible river overflowing with pns and 
blood.” ‘With his neck tightened in the deatli noose' i.e. with his nec^ 
tied round by black iron chains. 

Pace 87* 

Narada ’ also t “And in the hells the fierce attendants of Yuma, 
endowed with great strength, will cot off thy tongue and strike constantly 
thee with swords (217) ; and having tbrnst you upon a pike while you are 
hopelessly wailing, they will lift yod up and fling yon head downwards 
into ths Jikeof fiw (5J8). Opprssssiihy ths tortorv of theiron mecbanisma 
and the like, and by hunger and thirst likewise, he is thrown oat into a 
terrible hell causing intense suffering”. 

Uiani also 5 "With the mouths dripping on account of an iron volture 
being thrust into their mouths and eye^, they fall in the densely dark hell 
bewildered by their sins”. PtlaBuha alio : “Rendered unconscious on 
account of the cutting off of the tongue by the reil hot prong at the end of 
the staff, the attendants compel him to iall into the most terrible bell”. 

Vyisaolsot “Witnesses wbogivcfalseevidenceare fastened by the chains 
of Vanina, and stay for sixty thousand yenrs in hell continuously; of these, 
upon the completion of a hundred years, ooe chain is released; and in course 
of time, after he is freed from the fetter, (be) is bom in the lower species”' 

NSrada also : “For one Kalpa * would a false witness stay in the 
Avlchl hell, as also those who deprive others of their wealth, and the kings 
who are irreligious, after having experienced for a long time the hrll pangs 
under intense snfferiogs, go in this world into the lower species such as 
vulture, crow, and the like”. 

Vuijllis * also : “For ten years, a bog ; a hundred years, a donkey » 
and a dog for twelve years, and a vulture for twenty years ; in the 
species of worms, insects, gnau, for twenty yean; while a deer, for ten 
jexrs; and thereafter he is born a haman being. Of the human form which 
he gets, *“ch a one becomes mate, and blind also ; while poverty will be 

his for bi rths and births again and again”. 

'1 Cb. I-sTt. 
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Vyasa also ‘ Afterwards is he born i human being en tirely abandoned 
by his kindred, Kme, blind, deif mute, a leper, naked, and oppressed by 
thirst, (always) hnngry, he begs at the house of his enemy along with his 
wife , having realised the evil effects of a f ilsehood and appreciated the 
virtues of truth, it is alnays beneficial in this an 1 in the nevt world there 5 
fore one should speak, the truth ( when gi\ mg evidence ) as a avitness ’ 

The warning should he given in this manner and this only, and not 
with those compiled b} othei men , since says Narada ^ “By ancient 
sacred texts, extolling the excellence of truth and denouncing the sinfulness 
of falsehood, he shall even inspire them with fear’ Tlie ineanmg is that tlP 
the avitnesses should be inspired by texts of the Rshis, containing comments 
in the form of statements of facts accompanied by a praise of these, nnd 
by means of texts pi ohibiting false statements closely connected with the 
untvoidable results of sin, and make it even teriible looking (for them) 

Thus in the SmrtichaDdrika the Law regarding Charging the Wiioesses 


^ow the Law as to Putting the Qoestioas to wiloess Sikihyaprasaavidhih 
There Manu’ ‘ lu the presence of the Gods and the Bnhmanas, 
either facing tfie ^orth oi with their faces towards the Hist, in the forenoon 
being purified, one should ask the pure twice born to gi\e true evidence’ 

Page 88* 20 

The word ‘twice born is indicative by implication, of per«on3 
appearing as witnesses as will appear from the adjectnes used Hence alsi 
Narada * ‘‘After liaving summoned the witnesses of tried integrity and 
conversant with the circumstances of the case and Im mg bound them 
hmily b) an oath he should examine them each separatel) The nieantng 2o 
IS that by means of terror-inspiring oaths hanng biought tb«n oier 
to be bound to truthfulness, should examine each 

These oatns also liaae been pointe<l out by bun * “He should tsk a 
^ ipra to sw ear b} tlie truth, a Kshatrija b\ his conveyance and weapon* u 
Vaisja bj the cow, ^rains andgold,atid a Siidra by all sorts of tliese sms dO 
The meaning is that by poiiitiug out (the (lossibiht^ of) the destruction of 
truth and the like desired objects the \ ipra and the like anl bj 
pointing out the e\il effects liereafter to be stated, tlie JMulral 

1 1 Cli .00 3 CIu VJU 87 3 CU I Ijx , J,C}u.I,19J 
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Id regard to the a&rmation, hoirerei, a special i nle has been stated by 
Mann ^ ‘Speak’, thus he shoald ask a Brahinana , ‘speik the truth’t 
a Kshatnya,’’ la this manner, moreover, the question should be 
understood to indicate that *if yon speak falsely, your ( merit arising 
5 from) truth will perish' In the case of the question to a Vaisya, 
however, there being no particular (form) stated m the Smrtis, he 
should be warned and restrained by an oath thus ‘IE you speak falsely 
you will be deprived of your kine, gram, and gold’ 

In regard to the Shdra, however, the method of aftirraation has 
10 been set out at details by Mano^ thus “Whatevei places are assigned 
by the sages to the skyer of a Br'ibmam, to the murderer of women 
and children, to him who betrays a friend, and to an ungrateful 
man, those shall be thy portion if thou speakest falsely (S9) The 
reward of all meritorious deeds which thou, 0 good man, hast done 
15 since thy birth, shall become the share of the dogs if m thy speech 
thou departest from the truth (90) If thou thinkest 0 friend of 
virtue, ^th respect to thyself, ‘I am alone’, know that the Sage who 
witnesses all virtuous acts evei resides m the heart (91) If thou art not 
at variance with that divine Yama. the son of Vivasvat who dwells in 
20 thy heart, thou needest neither visit the Ganges, nor ( the land of ) the 
Kurus (92) Naked and shorn, tormented with hunger and thirst and 
deprived of sight, shall the man who gives false evidence go with a 
potsherd to beg food at the door of his enemy (93) Hevdioug, m utter 
darkness, shall the sinful man tumble into bell, who being luteri-ogated in 
25 a judicial inquiry, answers when quesioned, falsel} (94) That man who in 
a Court of justice gives an uutrue account of a transaction or asserts a fact 
of which he was not an eye-witness resembles a blind man who swallows 
fish with the bones (95) Learn now, 0 fnend, Etoin an eiuimeiation in 
due order, how many relatives he destrojs who gives false evidence m 
I Several particular cases (97) He kills fi\e by a false testimony regarding 
small cattle , he kills ten by false testimony regaiding kme , he kills 
hundred by false evidence <»ncemmg Ijor^es, and thousand by false 
evidence concerning men (98) 'By speaking Ta'Isclj m a cau«e regarding 
gold, he kills the born and the unborn, by a false evidence concerning 
' land he kills ever) thing Beware, therefore of false evidence concerrang 
land (99) They declare false evidence concerning i\ iter, concerning sexual 
enjoyment with women> and ooncerning all gems produced m water, or 
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consisting of stones to hd ef^ualK \>icke1asalm couccrning Und (100) 
Marking well all the e\ils ninth nre the results of false testimony, declare 
thou openly ever} thing as thou hast heard or seen’ ( 101 ) *Kuru ’ 

J e the hnl calle I Iviiru ‘Optiily’ t e with a pure heart 

Here, sonit hold that the three verses hegmniiig with ‘Naked and 5 
shoin etc ’ should he taken out and ineloded vn the rules regarding the 
charging of a witness, and tint otherwise there would be a difficulty in 
arranging the connection , in tliat case it should be understood that 
after the e\j)ression ‘ fJiou needest not visit the Kurus’ &c., the verse 
commencing with ‘Hon may relatives etc* should be recited 10 

This rule regarding the affirmation o£ a Sfldra should also be used 
m regaid to the twice-born who carry on a lower mode of life (even) 
m times of iion-distress, as it is not |>ossible to restrain them by light 
affirmation Therefore also «ajs Maoo’ “BMlimanas who tend cattle, who 
trade, who are mechanics actors, or singers mennl servants, or usurers, 15 
one should treat these like bCidras Those who liave fallen of! from their 
proper duties who subsist upon the food of others, and still aspire to have 
the status of the twice born, one should treat them also at bhdras ” By 
saying ^aspire to have tiie status of the twice born* the author points out 
that the mode of affirmation shoald be uot like that of the twice born, at 20 
c g in the case of Arabashthos etc but like that of a bfldra 
Thus cods the law as to the AffirmatioD of wibeiset 

Paof 89 • 

Now the law as to the Recording of witneis evidence — Saakbyawidavidhih 
Tliere Katyiyana ‘Witnesses should give their evidence while 
inside the Court picmises, and not anywhere else This rule it 25 
applicable to all witness evidence otherwise than m regard to 
immovable property Otherwise, 1 e tlian at the immovable 

property , for, to that effect says the Saiue acthor “Depositions should 
{« taken down near the subject matter in dispute, and m tome cases 
ev eu in places other than these two , this is the rule m regard to disputes $0 
about quadrupeds, and also immovables also " * Of these two,’ 

1 e^ at the aforesaid two places , the meamng is that ‘ even without these 
two places’ , *on occasions’, 1, e in disputes about murder may be given 
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To tlul effect, tht Same author “If it he n trial reganluig the 
destruction of luiug beings, nitiuss evidence ina} bu taken near the 
dead boil} , but m its absenci, of any mark but ivlitn it is otherwise, the 
witness should not be made to de|)Ose at all’ ‘Of the mark', such as of 
^ a iiorn <ic 

^ Vasishlha states thtf mode of recording witue«s c\ idence “Sitting on 
till ground with lus f\cc turned tow4rd^ the Hast and diil} alhrmed bi 
oaths appropriate to him, touching gold fow dung, and tliL iltrlla grass, 
one slioiild speak the truth ’ Bfhaipatj • n!s> “After kuepiiig off the shoes 
10 and the upper garment be should mist iip his light hand, and after 
lidiing taken up gold, cow dong, and the ifurfAagriss he sliould speak 
the truth” ‘liaise the right hand , i e the niuining is tlut he should 
pi ICC his coi cruig cloth in a position like the sacred thread, to t!ie right 
direction 

15 ‘He shonld speak the truth’, to this Mana* states an exception 
on some occasions ‘MVhenever the death of a ^iidra, of a \nisia, of a 
Kshatriya, or of a Brlbtnana, would be caused by a statement (of the trutli), 
a falsehootl may be deposed to for indeed that is preferable to death ’ 
Brhajpab also ‘ Where a Bribmana has betii guilty of a first offence, or 
20 lias been oppressed by adversity, or is abont to be killed by narnors or the 
like, one may give him protection even by speaking a falsehood ' Heie, 
by the use of the word “jpi ' ‘even , ii oppears tint it is intended to indicate 
that by speakiQg untruth some sin is incurred Hence also Yajoaralkya ^ 
states a penance ‘ Where one of the four orders aie likely to suffei capital 
05 punishment, tliere the witness may speak an untruth for pnnfication 
from that sin a special oblation of nee known as the *?Jrnsio/<i should be 
presented by the twice born ” Manu * also ‘Such witnesses must offer 
Slrasvata oblations of boiled rice which are sacred to the Goddess of speech, 
performing the best penance m order to expiate fortheguilt of falsehood Or 
30 such witness may offer in accordance with tlie rules clarified buttei in fire 
recitin" the Kftshmandi flks, or a Rk sacrel to \ arum viz Udityam tic 
or with three i.ks addressed to the watei deity ’ Vishnu* also ‘ For the 
purification, of that, the twice born should offer oblations into the fire witfi 
the Kftshmandi Rks A Sfldra, morevei, should offer a mouthful for 
35 a day to ten cows ’ 

1 Ch VII 23 8 t/h VIII 104 3 Book II 83 
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As for what has been stoted by Gaatama*, vir ‘ Xo sin is m<'urre<l 
by guing false evidence m case Ins life depends thereon’, as also wiiat 
has been stated by Vyiia * “ What is said m ]est, does no harm or to 

women always, or at the time of a mamage, or when life is in danger, or 
when the entire property is being robbed , falsehoods on tlie^e five ^ 
occasions are «mles3 ’ , of these two te^ts the meaning is this The 
aggravated character of oSences stated in the texts commencing with 
particularly m regard to ‘the witness etc’, that does not apply here, 
otherwise it does apply 
Pagf 90* 

To that effect 18 Gaulama * “Witnesses shall not sp&ik otlicrwise 10 
than nhen together, nor nheii they are not asked and if wlien a^ked 
they do not dejxise, they will be guilty of a crime ” Bi tlic nse of the 
word, ‘and’, Cha it appears that an addition is implied, a ir ‘if they speak 
falsely', as lias been stated by the commentator The prohibition as reganls 
speaking outside tlie company has application only where witnesses 13 
are cited coUectuely, and not always bincesays Vamhlha’ “W hat has 
Iwcn «een by persons collectively, should certainly be deposid to in tlie 
same manner Where an affair has been transacted separately, that may 
be de{)Osed to separately by each Also where a matter lias been known 
by the witnesses at different periods, in sucli a case each one should bv 20 
separately examined , the law lias thus been proclaimed 
Here ends the Role as regards tlie Tesboony of wilaeises 


Now «omc lesti regarding tlie depositioD of llie wiUjMses. 

Then. Kslyiyina “Whatever Iwa l,«n stated naturally l>\ tin. 
witnc«8e< sliinld Ije accepted as made, free from any blemish , wlmi once 05 
witnesses linse depose*! they shoni 1 not be questionnl ngiui an 1 a am |,x 
the King Mina* ‘ W hat witnesses declare quite naturally , tiat innst 
lie recenc*! at trials biiicc wliatthey speak differently is worthle*s for 
the ends of ynstice* 

1 IiL S Cb \lll rs , 
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16® B^Aoi st<^emetit9 are 

Narada ' also exphiiis the meming o£ ‘\^ortl^Ies 8 ’ “Wliereni regard 
to causes \\ Inch lia\e heenmdicated, witnesses ha\e aimed for giMBg 
testiinonj, and a witness does uot mate a consistent statement with 
reference to tlie question nndet notice, his testimony is as good as 
5 uugiNen ’ ‘Upon having arrived for gi\ mg testimony* < f at the time of 
giving testimou}, a consistent statement’ « e, in accordance with the state- 
ment, m short, what he was asked B} this it has come to be stated that 
a statement n Inch snpports anj dimig unasked is useless To that effect 
the Same Author ’ says “Where witnesses depose as to a sum winch is 
10 too low or too high, that also should be known to be no evidence , tins 
IS the rule as to witnesses” ‘Where t e m regard to disputes of almost 
permanent ^ chamctei such as relating to debts etc To that effect is 
KalySyana ‘In ^disputes about recovery of debts and the like, which are 
of a permanent character, if witnesses depose to more, or less, than the 
15 amount declared, the claim does uot become established ' 

If the testimony of witnesses whidi is invoked as a means of 
establishing the matter under affirmation be le^s or more, then it is certainly 
liable to ci Bate suspicion, the meaning is, t^at it will not be accepted as proof 
(even) for a portion of the point affiiiued I rom this text itself it should 
20 he understood tint if the depositions of witnesses wlio are called in support 
of a portion of the matter under affirmation fall below or exceed the point, 
they would be equally regarded as non evidence , as it has been generally 
stated that the point at issue does not become established 

In regard liowever, to matters which are of animpermanent character, 
25 the pomt at issue certain!) becomes established , so says the Same 
Author "Even when witnesses dejwse to a portion only of the matter to 
be established 111 charges of adultery, heinous offence, theft, the whole of 
the matter that is alleged may be held to be proved " As for what has 
been observed by the Same Author “Wiere, however, the testimony of 
3 Q witnesses happens to be less or more, in such a case it should be omitted , 
there the witness shall not be punished , but if a w itness does not depose he 
Awuvcsji^eiial^v’,, that has a reference to matters of a_perman 6 nt character 
Thus if the depositions of witnesses are inconsistent la regard to 
a portion set out in tlie dispute, then that also is useless , so 8 a )8 the Same 
85 Author Where the testimony of a witness is inconsistent with the region, 
the period, the amount, its quantity, form, kind, and the age, such 

depo sitions, the learned regard as not given.” 

■ ][ Ch. I 232 2 Cb L 234 
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Narada * also . ‘‘If the witness evidence differs mutually as to place, 
time, age, matter, quantity, share, and species, such testimony is 
worthless likewise ” 

Page 91* 

Thus it should be construed, that m m-itters of a permanent character, 
such as the recovery of debts etc., the witness testimony which is neither 5 
less nor more, and is m support of the point at issue, is good evidence, 
and not any other Hence also Vyasa ‘ If what is deposed to is not 
proportionately less as regards time, form, age, amount, and the specie* 
then the point at issue may be regarded as established ” Brhaspali* also 
“Where the point under affirmation lias been entirely corioborated by 10 
witnesses, that party shall be declared to be successful , but if otherwise, 
the point at issue would not be regarded as concluded ” ‘Corroborated 
*. e as correct 

To that effect also YajBavalhya * " The party whose witnesses 

depose to the truth and (the allegations in) the plaint, shall become 15 
successful , (and) the one whose witnesses speak falsehood, sure will be Ins 
defeat ” The meaniog is that the disputant t e either the plaintiff or 
the defendent, all of whose witnesses depose truly m support of the 
matter affiimed by him 

The one, however, some of whose witnesses depose trulj, and go 
the others falsely, for such a one states Manu‘ /“On a conflict 
among the witnesses, the King shall accept (as good) the evidence of 
the majority , if the witnesses aie equal m number, that of those who are 
distinguished by good qualities m case of a Uffereuce as to qualities the 
best among the twice born Narada^also ‘ Where theie is a conflict 25 
among the witnesses, the statements of the majority are decisive , when 
the number is equal, those who are pure should be accepted and if the 
number of these be equal, the evidence oF those wlo have stronger 
memory Where, however, an equal nninbei of witnesses possessed of a 
good memory is found on both sides to a dispute, in such a ccise on 30 
account of the settled nature of the law of eMdeiice the entire testimony 
should be turned down ’ The use of the word ‘ pure ’ is mdicativ e, by 
implication, of those who are possessed of tlie qualities of a liouseholder’s 
order, and the like Hence aho Yajfiavalkya ‘ ‘ In the case of t 
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A wtiiiess tiedmng to 0 ve eiidence 


dmgreeweat, the testimony of the majority prevails , similarly, if the 
witnesses are equally divided, the evidence of the virtuous, if, however, the 
virtuous disagree, the evidence of those ivho are most virtuous should be 
accepted " In this connection Brhaspati “ "When there is a doubt as 
5 regards a document or the testimony of witnesses, and an inference is also 
of a doubtful conclusion, in such a case, the ordeal is the determinant' 

Thus in the Smrlichandrika texts on the leslimoay of witnesses 

Now some Other texts relslu; to wiloesses 

There YajSavalkya * ‘ One who does not (offei to) give evidence as 
10 a witness though positively knowing (the facts of the case), that basest of 
human beings is equal to a false witness m point of sms and (liability to) 
punishment ’ The meaning is, that the man who though having 
knowledge m fact of tlie {K>int in dispute, (yet) thioiugh w icledness, does not 
agree to give evidence such none is to be regarded as sinful equally with 
15 a false witness and punishable too Narada * also “After having 
previously communicated to others, one who refuses to give evidence, such 
a one deserves to be heavily punished, for indeed he is more criminal than 
a false witness even “ Tlie meaning is that, one who when first having 
agreed lobes Witness, afterwards when cited sajs at the time fixed for 
20 tbe appearance of the witnesses, that be would not be a witness, such a one 
should be heavily punished Brhaspali* also * IE a witness who, 
when summoned not being ill does not make bis appearance, such a 
one should be mide to pay the debt and a fine aCtei the lapse of three 
fortnights ’’ Vaiuhlha also * ‘ A person who was never cited ns a witness, 
i) noi summoned, nor asked, or one who declares a fact to be untrue, such 
bisest of mankind should be punished’ Kalyayana also ‘If deposing 
everything even when not asked or not replj ing to what they are asked, 
the witnesses should be placed under arrest censured and punished 
according to law In the case of abuse, and in the 
go PAQi 5)2* case ol deceit, they should be made to pay 

three hundred as the {lenalty , in disputes regarding 
debts etc tliev should be punished with the amount, as well as be 
made to )»} the debt ’’ ‘ Amount’ i« the amount of the penalty By 
35 the use of the pronoun ‘ these ‘ are uiiitcmplated only those who do not 
give a reply to a question as theseare iiiiinediately in tlie context Hence 
also the Same Author says “If a person who has witne«8«l a transactioiii 
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does not give evidence as a witness, he shrill hoar an equal amount of 
penalty and (also) the amount of the debt m disputes other than thestf 
he deserves tlie penalty of three hnndred ’ 

‘ Otiier than these ' » e other than those relating to debts etc lo 
tliat effect Manu ‘ ‘ IE a man who without being ill does not give 5 

evidence in cases of loans and the like within three fortnights, he shall 
become responsibk for the entire debt and pay a tentli part of the whole 
(as a fine) ‘ W ithout being ill ’ 1 e is well ‘tint debt’ t e the sub- 
ject matter of the ilispute winch was to be proteil by the witness ‘The 
whole of It' f e together w ith interest Shall pay t e will be compelled JQ 
to pay Moreover YajHavalkya* also A person however, not giving 

evidence should 1)6 made to pay befoie the Iving the entire debt with 
the addition of a tenth part as a cliarge thereto on the forty sixth day ’* 

By the expression ‘addition of tenth’ is expressed a ^’otli portion Such 
an amount, moreover, shouhl be recovered by the King as a penalty, it has 15 
been so explained by the commentator* 

Here tlie import of the former text l>eiiig that nothing should be paid 
by the debtor and that tint amount itself which is to be paid a witness 
not giving evidence should be compelled to pay if follows as of course 
that the amount paid by a witness himself not giv iiig e\ idence should not 20 
be recovered from tl e debtor, as it (nd to be paid b\ him owing to his own 
fault From the expression on the ICtli hy it ippears tliat if he 
speaks before that period he shoul 1 not l)e comj>«)led to i*ay 

Hence also Kstyaysna ‘ \\ hen witiiessi-s ar lot properly m jiosses 
Sion of facts time should be given to ilicni where the witness evidence 25 
is ambiguous tliej slioiil 1 be asked immevlnteh to spo-ik plainly Thus 
therefore, wlnt has been stated by the Same writer v iz ‘Xo lime should 
be allow evl by the king to bo lost in making the witnesses depose A sen 
ons defect miglitansv on account of time III the form of miscarriage of 
justice,” tint should be understood to have a reference to a witness SO 
who«e testimony IS clear as the rale as to giving of time is in regard to 
amlnguons cv idence 


A witness moreover, who after being aske<l sworn in, and after the 
question was { ut to him at the time of the trial being infatuated, or blind 
eil by the influence of pasuon or hatreil denies to give his own evidence bv 
saying that he would not be a witness for snch a one YsjSsTilkyi J states ^ 
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a penalty : “He who having been called upon, sworn in to give sMclenCei 
conceals it from others under the influence of passion, such a one sliould 
i be made to pay an eight-fold fine, a BraUmana, however, should be bauisbecl ’ 
The context here is (of that) in the dispute Therefore the sense 
5 to be inferred is that eight times the amount which would be the penalty 
upon a defeat in the dispute should be (impelled to he paid by him Th^ 
meaning of the expression ‘should be banished’ is that, depriving ' him of 
everything, pulling down his house, oc externmg him from liis own nation 
Here however, by its association with the enhanced penalty, the meaning 
10 to be inferred is in the form of a banishment from his own countri 

Kalyayana, however, says tliat witnesses who ha\mg once given 
evidence, again give false evidence should be pnntslied ‘ Witnesses wlio 
haling first given eaidence depose afterwards contrary to that, should be 
fined, smce they are guilty of giving false evidence” Gautama** 
16 however, says that a witness giving false evidence for the fiist tune even, 
should be censured and punished also ‘ A witness must be reprimanded 
and punished for speakmg an untruth ” YajSavalkya * , however, states a 
speaal penalty for these kinds of witnesses “Separately each should be 
punished, the suborner as well as the false witnesses, with a fine double 
20 the amount in dispute A Brthmana, it Las been laid down, should be 
banished” Those who prepare fiilse evidence are suborners t e in short 
who give false evidence These should each be separately punished by the 
King The meaning is that they should be made to pay twice the amount 
which IS incurred upon a defeat in the dispute 
25 Although it is generally stated that a Brllimana should he baiiisJied 

still where double the amount of penalty is given m the case of Kshatny as 
in small amounts, there the punishment for the Brilhmana would be 
m the form of the banishment depriving him of everything Wlierc, 
however the punishment to the Ksbatnyas is not in small amounts, there 
30 the punishment for the Brahmana would be lu the form of his house being 
demolished, where again the amount m tiie case of 
Page 93* Ksbatnyas istoolarge, there it should be understood tliat 

the punishment for the Dr&bmana would be m the form of 
his bein" exiled from his country. Because the rule is that the imposition of 
35 penalty depends relatively upon the comparative magnitude of the offence 
Therefore also a vanety of punishments has been laid down by 
Minn * by a discriminating regard for the offences involving an element 
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of untruth “Evidence which has been given from covetousness, infatuity, 
fear, friendship lust, anger, and likewise from ignorance, or childishness, 

IS declared to be invalid Of these any one who gives false evidence out 
of any of these emotions, for such a one, I will declare punishments in due 
order. IE out of covetousness they shall be fined one thouand , if out of 6 
infatuation, in the lowest amercement , while if through fear, the four 
middling amercements shall be paid ns fine, and if through friendship, five 
times the amount of the first t. e the lowest amercement IE through lust, 
ten times the lowest ( amercement ), if throngh anger, three times the next 
( I e the middle), if through ignorince, full two hundred, if through 10 
childishness one hundred These the wise men have declared to be the 
punishments foi giving false evidence’ ‘Covetousness' i e solely devoted 
to money , ‘infatuation’ i e want of proper appreciation of the sense of the 
question, fear’ % e apprehension of m evil likely to accrue, ‘friendship’ 

I e excessive attachment, lust’ t e desire for amorous enjoyment, ‘anger’ 15 
I e intolerance, ignorance j e a wrong conception even at the very time 
of the actual sight or hearing , ‘childishness’ » e non-acquisition of 
steadiness of intellect 

Here m the case of false evidence given through covetousness, 
fear, friendship, the highest amercement has b»en declared by a 20 
variation in language by regard to parity of offence, while a falsehood 
deliberately made in\olve8 greater criminal luability and therefore one and 
a half times of the highest amercement has been stated while when on 
account of anger, the criminal responsibility being still higher, three times 
the highest amercement has been stated In the case of infatuation, 25 
however, the criminality being smaller, the lowest amercement has been 
declared, while in the ca«e of ignorance ibe cnminal liability being still 
less, a couple of huiidretl k/lr^Mpanas Iiave been stated In the case of 
childishness, morea er, it should be borne m mind that the criminality 
lieing still less than the lowest, half of it has been stated Moreover, this 
rule of \-ariation in punishments should be understooil to be applicable 
even m the cise of a Brdimam perjurer as the rule as stated m the 
Smrti ‘ I ‘These are declarevi to be in the case of false evidence has been 
stated without anj particubrisation 

Members of the three uirnn* liowever, who give fal«e evidence, a just 35 
king should enttrelj banwh after inflicting punishment, while a Brahmana 
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“ No one should converse m secret with *1 witness summoned oy his 
adversary, neithei should he try to estrange the latter 
Page 94* from the cause o£ bis opponent by other means Tlie 
party to such a practice as this is regarded as Ifeena ’» 

The import is that the king should punish with the penalty of a Heena 5 
litigant, one who conducts himself in such a manner 

In this manner having indicted a penalty upon a false witness and one 
citing him, the decision which was reached by reliance upon the evidence of 
the false witness should be cancelled To that effect Mann' also In which- 
ever dispute false evidence has been given, one should re\ erse the decision 10 
in all those cases, and whatevei may have b-^eu done should be undone ’ 

In which cause will it be regaided that false evidence has been given ? 
Anticipating this question says YajSavalkya * “ Even after evidence has 

been given by witnesses in the matter under consideration if more 
qualified witnesses, or double (than those first crammed) depose otherwise, 15 
the first witnesses become false The meaning of this where many 
witnesses, some near and others not near, have been cited there, taking into 
consideration the difilculty of bringing in tbe witnesses who are not near* 
and having decided that the evidence of the witnesses nearby was enough, 
a decision has been giaen with (a reliance upon) their evidence, such a 20 
disputant is regarded as defeated , anl thinking tliat that defeat was con 
nected with false evidence, the plaintiff again arranges to bring the witnesses 
who were not near, but who were of better quality than those iiho are near 
or twice the number of witnesses who were near (but) are declared false 

Kaljayaoa also Where however, a matter in dispute has been 25 
established by means of witnesses and the other party proves that matter 
to be otherwise by means of a greater number of witnesses or witnesses of 
good family, then the first set of witnesses become false The meaning 
of this When the witnesses cited by the plaiiitilt who have deposed in 
support of the case of the plaintiff, then if the defendant causes evidence 30 
to be given by witnesses who are superior in number or m <|uality, tiien 
Oja 4 'X’AvavjM- abaJA Vk. tiJ.w. 

Indeed, how can in one suit be tbe possibility of 
Av OUJUTIOV witnesses for tbe plaintiff and tbe defen lant, as 

there is a prohibition unler tbe lexl ^ never 55 
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Hota an I uJtere to be tnflicted ? 


he should simph banish “ In this text for false evidence by a Bnhmana a 
special rule haMng been hid down, wlnt is the particular point ( intended 
to be) stated heie ’ It will not be proper to say that in the case of 
K«!batnyas and others, banishment after indicting punishment, while in 
^ the case of a Bnhmana banishment onlj Because the punishment of 
banishment having been laid down by YajSavalkya for a Br\hmana even 
for one act of false evidence there is no occasion for an enhanced pumsli 
ment upon a repetition Theiefoie what has been siid by some namely 
that the word ‘hi’ ‘however , is iiitendel to exclude a monetary penalty in 
10 the case of a Bnhmana, stands refuted 

It may be Asked, how then (can it be stated that) that a speciaj 
punishment has been stated in the case of a Bnhmana ? The answer is 
here by the expression ‘ entire banisliment, are expressed the punishments 
of cutting off of the tooth gums, cutting off the tongue, and death alsOf 
15 while by the word ‘banisliment the deprivation of entire property’ and the 
like Theiefore, n paiticulai rule has come to be stated in the context of 
the expression ‘ having inflicted a punishment,’ while the distinction 
between absolute Ixvnishment and simple lanisbment and the like, as also 
the cutting of! of tlie tooth gums the deprivation of the entire property* 
20 and the like should be contexted bj regard to the subject matter of the 
perjury, and also by legard to the repetition of the offence In thecase of 
a pei^ury committed without any special motive an 1 committed also for 
the first lime, the punishment should be as laid down b> YijQSTslkya , in 
other cases that laid down by Mibb It should be so construe 1 
25 As to what has been stated by VijIiniJ viz , “ persons giving false 

evidence should be dcpriv etl of their entire property, ’ that has been 
interpreted by some as Iiaviiio a reference to a falsehood regarding land or 
referring to low castes such as the bftdra and the like 

The use of the expression ‘a fdse witness ’ is intended as indicative of 
SO such acme even Hence al«o KalyajtBa The partj b) whom false 
witnesses have been «et up out of covetousness for ( the fruit of ) the 
litigation the king should confisc-ite all the propertj of such a one and 
should banish him from the pi ice ‘Banish from tiie place i e completely 
banish from his own country 

85 The partj, moreover who Ins attempted to seihice cite 1 witiie««es for 
a false testimonj, sucli a one » reganlcd us Ileena, so sijs Nsrada * 
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“ No one should converse m secret with a witness summoned oy his 
adversary, neither should he try to estrange the latter 
Page 94* from the cause of his opponent by other means The 
party to sudi a practice as this is regarded as [feena ’ 

The import is that the king should punish with the penalty of a Ileena 5 
litigant, one who conducts himself m such a manner 

In this manner having inflicted a penalty upon a false witness and one 
citing him, the decision which was reached by reliance upon the evidence of 
the false witness should be cancelled To that effect Mann’ also ‘ In which- 
ever dispute false evidence has been given, one should reverse the decision 10 
m all those cases, and whatever may have b^en done should be undone 

In which cause will it be regaided that false evidence has been given ? 
Anticipating this question says YajSavalkya * “ Even after evidence has 

been given by witnesses m the matter under consideration if more 
qualified witnesses, or double (than those first examined) depose otherwi«e, 15 
the first witnesses become false The meaning of this where many 
witnesses, some near and others not near, have been cited there, taking into 
consideration the difficulty of bringing m the witnesses who are not near> 
and having decided tliat the evidence of the witnesses nearby was enough, 
a decision has been given with (a reliance upon) their evidence, such a 20 
disputant is regarded as defeated , an 1 thinking that that defeat was con 
nected with false evidence the plaintiff again arranges to bring the witnesses 
who were not near, but who were ot better quality than those who are near 
or twice the number of witnesses who were near (but) are declared false 

Katyayana also Where however a matter in dispute has been 25 
established by means of witnesses and the othei party proves that matter 
to be otherwise by means of a greater number of witnesses or witnesses of 
good family, then the first set of witnesses become filse The meaning 
of this When the witnesses ated by the plaintiff who have deposed 1 1 
support of the case of the plaintiff, then if the defendant causes evidence 30 
to be given by witnesses who are superioi in number or in quality, then 
tlw, % 'K'lViWSfiA?. afcflJA tft (vaigisdsA Waft 

Indeed how can in one suit be the possibility of 
An Objection witnesses for the plaintiff and the defendant, as 

there is i prohibition under the leiH ‘never 35 
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When a sin^e mtnesa may be admitted 


in one suit sliall the burden oE prooE lie on two litigants”. ( The 
answer is) ‘jes,’ aud it is thereEore that the text “Where 
howevei has been established ” has been made to ha\e a reEerence to a 
re hearing Therefore there is no contradiction anywhere 
o In regard to a single witness says Mana ‘ “ In regard to the evidence 

of a witness, however, the witness to whom within seven days after he has 
given evidence, happens a (misfortnne) through sickness, fear, or the 
death of relative, such a one shall be made to paj the debt and the 
fine ” The meaning is that the test of the evidence of one witness should 
10 be made by the occurrence of difficulties from unseen causes within a week 
This test, moreover, should be made only in the case of witnesses 
such as a messenger, and the like, and not, moreover of one possessed 
of qualities, or of the Ivmg, or the Presiding Officei of the Court > 
for there is an impossibility in such cases of an untruth even in 

15 the case of one Hence also Vyasa ** Under the induence of a 

]ewel» or a charm, or of medication, or when admimstered with* 
out proper attention, even an ordeal may not respond well ,• but 
nevei a witness who is endowed with good qualities ’ Hence also an 
exception has been made by Brhajpati * m the case of a messenger and 

20 the like witnesses, as also in the case of the King and the cliief judge 

“A messenger witness one who bears tlie time indicator, as also one who 
has arrived in the middle of the transiction, shall make good evidence even 
thouMi one , so also the Ling and the duet judge likewise ’* ‘ One who 
bears the time indicator ’ t e the accountant Others have been indicated 
25 by Katyayana "If a pei-sou vvho was taken m confidence at the time when 
the deposit was made, ns also a messenger witness when sent by a litigant, 
may be uhmtted as a good witness even tliough one " 

Tims in the SmrUchandrika— Texts relating to Wilneises 


Page 9a* 

Now cases of Inference without witness — Aiakshi prilyaya(| 

There Narada ^ ‘However sis different kinds of proceedings have 
been indicated m which witnesses are not require } In the case of these, the 
only indications (of the crime committed) ore substituted for the evidence 
of witnesses m these cases bj the Icirned’ The meining is tint, 
in the case of disputes sutli is for iiicendiamm or the like, the sign of a 
burmns: faggot in the hand perforins the function of witnesses 
j Ch~VIII 108 2 Ch VIL II 3 Oh 1, 
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To that effect sajs the Same Aolbor ‘ . ‘ One caiiying a burning faggot 
in his haniJ may be known to be nn incendmy, also one apprehended with 
a weapon in his band (may be known) to be a murderer, and in the case of 
a man ( and a woman) apprehended together while seizing one another by 
the hair, the man may be taken to be an adulterei w ith the wife of another 5 
One having a hachet in his hand and moving about in the vicinity may be 
a destroyer of embankments Likewise one having an axe m his hand is 
»declared a forest cutter From the signs whidi are apparent, a man may 
be known to have committed an assault. All these aie the cases where 
a conclusion may be drawn without the evidence of witnesses, but m tlie 10 
case of violence a cireful investigation is advisable ’ ‘From the signs 
which are apparent such as fresh nail marks and the like ‘ Conclusion 
without the (evidence of) witnesses t e even without the Iielp of witnesses, 
by mere signs only doubts may be dispelled ‘lu the cise of violence’, t e 
m the case of assault 15 

For the purpose of discriminating marks artificially caused a 
careful investigation should be made , for tbe Same Author ^ says 
' Some one might make marks upon his person through liatred and 
cause injury to another In such cases it is necessary to resort to 
inductiv e reasoning, (ascertaining) the motive and the fact of the matter 20 
and their inter relations ’ ‘ In such cases * i « in the case of an assault 

Indeed it may be stated that this text * is meaningless ‘ Tlie 
firmament has the appearance of a flat surface and the 
An Objection fire fly looks like fire Yet there is no surface in the 

sky, nor fire in the fire fly Therefore, even though 25 
a thing should have happened before one’s own eyes it is proper to 
investigate the matter One who does not deliver his opinion till he has 
investigated the matter will not swerve from justice ’ For m the above 
text the Same Aalhor ’ has laid down tbe rule of investigation m all cases 
(even) where one has a burning faggot in his hand The anwer is ‘yes’, gQ 
tliat 13 so, but even there an investigation is prescribed for laying down 
the rule about the remedy Thus there is no fault 

In the same manner a dispute about a theft also may m some cases be 
regarded as capable of conclusion without evidence of witnesses To that 

1 Ch I 173-175 There i» an omiHion af one verse entirelj- m the prinT 
Ilere read the following verse between line 7 and 6th line 
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(hs<}s tn uhch ttan may be Hone 

effect ^ankba and Likhifa “From the mutnal sport in tliefomiof catchliolding 
in a each other s hair tlieoffinceof idulter^ with another’s wife, one with a 
burning faggot in his haiul in incendiarj', one Iiaving a weapon in Ins hand, 
a murderer , md one with the stolen property m his hand, a thief (may b® 
5 known) ’Stolen propeity i e the mark of i portion of stolen property 
E\ eii here in m\ estigition should be made, as Narada * has stated ‘ One 
who has never committed robbery may be charged asarobber, and an actual 
robber on the othei hand maj be acquitted of tlie charge of robbery , (for) 
though not a tliief Min la\ya was declared to be a thief at law Therefore 
20 the im]Kirt is that m\ estigation is neces^irj Hence also Brhaspali “Where 
m the case of a document, or after elimination of witnesses a doubt is 
created and an inference is confused, in such a case divine evidence is 
the puigative” Inference / e inferential reasoning e g from the buimiig 
faggot m the hand and the like As VySsa Ins stated that ‘the wise regar 1 
15 inference is based on motive and Ic^cal reasoning 
Thus ends the topic of Inference withont witnesses 


Thus ends the Chapter of Witnesses 

How the ConsideratiOB about Ordeals^Divya Nirupanam 
There Pitiniaha /“In whichever dispute, however, where there is no 
20 possibility of witnesses (being available) and m ( the case of ) hemons 
offences particularly the jud^e should cause ordeals to be administered ’ 
The use of the word ‘witnesses is by on extended application indicative 
of human evidence Hence also YejBaTalkya ' ‘ Evidence has been deck 

red to consist of documents, possession, and witnesses, if none of these be 
25 available an) one of the ordeals lias been declared ’ Tlie expression, ‘if 
iioneof these be available, IS intended to mclade, by implication, the absence 
of argument (3 td^i) also Hence also Narada * "If arguments also are of 
no avail then one should decide b) (a resort to) ordeals 
Pagf 9G' only, such 8 s by (the ordeal of) fire, water mentonons 
actsflnd tbebke by a regard to the matter in issue, the 
season and tlie caracitj-( of the persons) ’ 

‘By a regard to the matter * id issue i e the meaning is that appro 
priate to the smallness or greatness of the point to be established To that 
effect also Vyasa “Appropnate to the matter in issue have been stated to 
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be the (ordeals of) truth, b'\lance etc” There, the (ordeals of ) truth 
etc are in proportion to the smallness of the matter in issue, so says 
Brhaspali’ -^'‘Trutb vehicle, weapons, cow, seed and gold also the feet of 
the Gods or of the Br ihmanas, as also the heads of the sons and the wife ^ 
these, however, have been declared to be the { s ubject o f ) oaths easy to be 5 
taken in small matters.” 

‘In small matters’, this is intended as indicative of establishing 
a small injury also. Hence also bas been generally stated by 
Narada^ “Truth, vehicle weapons, cow, seed, and gold also, the 

venerable feet of the gods and ancestors charitable donations, and lo 
meritorious deeds also (by) these have been declared to be the oaths 
in small matters’ ‘In small matters’ i e in triding offences 
‘And meritorious deeds also’ m this ea:pre9sion, by the word also', cha^ 
other oaths also, well known to the people are incorporated Hence also 
^anklia and Likhila “( By ) the charitable endowments known as /«/a* and 15 
Piffta and otbei ( kinds of ) oaths also should be caused ( to be taken ) 

As to what his been stateil by NIrada “In a great cause, an ordeal 
has been stated to be for men engaged m the dispute ’ as also wbat bas been 
stated by Pitamaha ‘ In (tlie case of) a serious offence the Lord of the Sarth 
should compel ordeils to be administered , that has a reference to the oq 
balance and similar ordeals as says Yijoavalkya • The balance, the hre, 
the water, the poison, and tlie Ivosa are the ordeals (prescribed) here for 
CNhoneration (from an accusation) these are ( to be resorted to ) m charges 
of serious offences, tthen a plmotiff has ( agreed ) to abide by the result 
( of the ordeal )” By the word ‘fire’, are indicated, a heated iron ball a 25 
lieated com, as also a heated (plough headX as it has been generally stated 
Therefore ui the case of a heated com or plough head incase of an 
accusation of a serious offence thecoudilioii should be understood to be 
‘when the plaintiff lias (agreed) to abide by the result ' ‘5 irfhaLam, result’ 
i e the penalty attached as a couseqaence to a defeat in a dispute It is 
the head or first position m the trial , as it occupies that position it is 
( called ) S ir hnla<:lha, ‘placed at the head This is what is (intended to 
be) stated Not that m all kinds of accusations of serious offences, occur 
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the ordeals of baUnce or the like; bat tliat in those cases only trher e, with 
the object of subsUntiatiiig the solidity o£ his cliarge, the prosecutor of 
his own accord undertakes to jtay the [»enalty either bodily or pecuniarily 
for ft defeated party in cases of serious accusations, by saying "'In case this 
5 man succeeds, I (agree to) be punished in such a manner.” ‘Hencs also says 
NtraJa’: “ Where no one declares himself ready to undergo punishment, 
an ordeal cannot take place” i. c. the implication is that when the prose* 
cutor does not ‘offer to abide by the result’. So also Pitamaha: “ In the 
case of ordeals, the prosecutor is expected to declare to abide by the result » 
10 and (then) to the accused should be administered the ordeal as pointed out 
in the S'ruii ‘Ordeal’, i. e. any of the five, viz., the balance and the 
others, as has been particularised by YajSsTalkfa in the word ' these 
Hence also Narada : “ A King always administering the five ordeals, 

according to the procedure under the law, to the accused persons, enjoys 
15 happiness here and after death from here.” 

By this it comes to be stated of course that these ordeals are not for 
the prosecutors. And it has also been stated by Kiiyayans : “Ho one 
should appoint a prosecutor for an ordeal ; to the accused should be 
administered an otdeal by those who are adepts in ( the matter of } 
20 Ordeals.” ‘ No one,’ such as tlie head of the court or the like. ‘ Adepts 
in ordeals,’ such as the Chief Judge and the like others. 

By this it necessarily comes to be stated that this rule has no applica* 
tionwheie an ordeal has been undertaken by the mutual agreement 
betweeu the plaintiff and the defendant. And it has also been stated by 
25 YtjSaTalkya ^ : “Or, by consent, any one may perform ( the ordeal ) and 
the other may make a declaration ’ for a liability in case the verdict went 
against him.” By Nirada also lias bwn stated : “ Tiie prosecutor haa 
always been expected to declare himself ready to abide by the result ; by 
consent, however, the other may do so; the other may take upon 
3 Q ^ himself tha result." ' Always ’ ». « in regard to the 
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The utiderhUDg bj the accused to abi !e by tlie result is With a view to 
Establish the strength ot his denial, hence also, an undertaking by one who 
denies the charge vir ‘IC he succeeds, I should be punished m this manner 

Likewise in some cases, no one need give an undertaking (to abide by 
the result ) as says the Same Aathor * \Vben the prosecutor has appeared S 
and declmd himself reidy to abide by the result m case he was defeated, it 
13 proper to administer an ordeal , otherwise (however) when (it is 'done) 
under the King s e lict ’’ * Under the King’s edict ’ for under the King’s 
command, however, the ( ordeals of) balance etc may occur even without 
any declaration of liabihty To that effect, The Same Aalhor * “ The jq 

King may inflict ordeals on Lis own servants, even without any declara, 
tion of readiness to suffer a penalty ’ Yajaavalkya however, m cases of 
particular offences, states an exception even to the rule about the declaration 
ot readiness to suffer penalty “ Even without a declaration ot readinesg 
to abide by the result and suffer penalty, ( an ordeal may be permitted ) 
m the case of treason against the bng, and also of a sm ( of an aggravated 
character ) " ‘ Declaration ’ i e ‘ to abide by the result of the trial ' To 

that effect Vwhna * ‘ In cases of high treason* and hemons offences, even 

without the declaration of readiness to suffer penalty” i e the imphea 
tion 13 that the balance and like otheis may be admimstered To tha^ jq 
effect also Kityayaoa » “ For those who have been suspected.by the* Kings^ 
the ( ordeals of ) balance and the like may be aduimistered, for the purpose 
of the purification of self in such a case one should not require a 
declaration of readiness to suffer the penalty In the case of those wh® 
have been suspected as guilty by reason of scand vlous reports among th^ 25 
people as also those who have been suspected along with robbers the (ordeals 
of) balance and the like others sbonid be administered in sneh cases there is 
no (necessity for a) declaration etc so indeed is (the opinion of) Bhrgu” 

The meaning is that those who are suspected of association with robbers 

As for what has been stated by tbe Same Author In trials based on SO 
suspicion, never should on any account a declaration ( as to readiness to 
suffer the penalty ) be requir^ m (an ordeal of ) Kosa,’ that is intended 
as a rale that w trials hssed on suspicion the Kaaa is idromistered m 
regard to debts even, without a declaration of readiness for a penalty , 
since tbe expression used is ‘ never on any account 
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In charges based on suspicion, moreover, Kosa lias been mentioned 
by Vyaia “ Bilance 6re, poison and witer are the four aarieties of proof« 
this division is in the case of divine (proof) , kosa is the flfth in cases 
based on suspicion*’ 

-5 Tlie expression * In case of suspicion,' is mtendwl os an exhibition 
of confidence etc Hence also KStyayana In cases of securing 
confidence when there is suspicion, at a partition among persons 
entitled to a heritage at all times and when an undertaking is con 
templated under acombined action should offer the (ordeal of) Kosa alone ’ 
10 Pifam&ha also In cases of confidence m all cases of suspicion, as aho tii a 
case of joint undertaking, m these cases the Kosa should be offered always 
for the purification of the mind ” * Kosa ' t e ‘ without the declaration,' 
13 the implication So also the Same Author “ One should entirely avoi 1 
the ordeals which are without (an accompammeiit of) the declaration 
of liability, viz those «>mmeDcmg wUh the balance and ending 
with the poison , kosa is the only one stated to be without a 
declaration ’ i e the implication is that m accusations founded 
on suspicion 

In a tnal founded on fact and in regard to a serious accusation 
20 the Kosa also being devoid of tbe ,declantion of liability is to 
the result is certainly to be avoided as in the (eif " Il^en the 
prosecutor has (agreed) to abide by the result (of the ordeal) ’ 
Yajnavalkya has stated tbe rale as applicable to the five ordeals 
by implication In regard to trials founclel on fact, and about 

25 serious charges also in a court other than thit of the king or the 
Chief Judge, however, in tbe five ordeals of balance and the rest tlieie 
IS no declaration by tbe prosecutor as to the result , because in the l«l 
‘ An oral reproof, as also a reproof witli the expression ‘ fie * are botli 
confined to a Br^bmana, and a monetary and corporal punishment both 
these are confined to the king ’ the penalty as the consequence of the 
prosecutors pi eliminary undertaking for the final \eidict has been stated 
to be in regard only to the King’s or the Chief Judge s Court From this 
therefore, the text ‘‘ One should e^mlude entirely the ordeals ( in trials ) 
where there is no piimary declaration by tlie prosecutor about the 
acceptance of responsibility for the final verdict ’ and any other like text 
should be understood only to be having a reference to the king s oi the 
Chief Judge a Court 
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lu this nnimer, moreo\ei, wliat lias been stated by PiUmaba in 
refutation of the text ni an answer of denial the (burden of) proof is on 
the plaintiff” VIZ “for one who has been cliargel, an ordeal should be 
administered as has been pointed oat m the S'riUi , that also sliould be 
understood to be m reference to the King’s and the Chief Judge’s Court 5 
onlj and not in courts otliei than these Hence also, it is proper to 
understand that tlie statement that the administration of tlie ordeals by the 
members of the Court should be without traiisgics’ing the rule ‘ In an 
answer of donial the (burden of) proof shall be on tiie plaituirt ’ would be 
lu (thecaseof) a document or the like 10 
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Nor, moreover, a doubt should be raised that under tlie teat of 
Pitamaha VIZ “One should not administer these (Tlie rice and also the 
Kosa) in ( the case of ) chaiges (founded) on suspicion tliat bj reason of its 
being (stated) along with the nee, the Kosa should be administered mcharges 
founded on suspicion only, as there would be contradiction to tiie ifore 
stated text of Yajaatalkya viz “When the plaintiff has (agreed) to abide 
by the result (of the ordeal)” Us statement along with tlie rice however 
18 intended to mdicate that m petty cliarges also the Losa may be given 
Hence also Narada “The Kosa, one may administer m small (charges) 
even ’ Therefore it should be construed that the rule stated by Yajila* 
valka viz ‘ These are (to be resorted to) in trials for serious accusations’’ 

IS applicable only to the ordeals commencing with the babuce and ending 
with poison If the rule were applicable to Kosa also there would be 
contradiction with the aforestated text of Narada Hence also the 
Sangrahakara “(Ordeals) commencing with the balance and ending with 
poison, one should administer in important cases ’ 

As for what has been stated by bim ‘ The three, moreo\ er, 
commencing with Kosa, lu petty cases in their onier’ , that is intended for 
stating that the rule as to a petty cause is in regard to the offence of depriva 30 
tion only, and not m the case of a denial also, for, the oideals of Kosa, rice 
and heated com, having been stated m reference to the denial of a serious 
charge,! e the restrictive rule as to (its applicabihty)to small matters would 
be impossible In small matters also, m regard to charges founded on 
suspicion alone, (should be) thence vide, the text of Pitamaha “The 
rice, and the Kosa also one should administer in the case of charges 
founded on suspicion" The heited coin also m small matters only if 
founded on suspicion, as it has been stated by the Same Aulligr “for 
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charges founded on snsiiicion of theft in a small mattei't 6ne Should 
direct the lieated coin*' 

I he ploughshare also mij on occasions administered m a small 
matter , to that effect also Brliaspati “For a cow thief, (the ordeal of) 
3 the ploiijjlislme should be almnnstered bj the members of the Court with 
effort Thus It should be un lerstood that the mleviz ‘These are (to 
be resorted to) m trials on senous accusations when tlie prosecutor lias 
(agreed) to abide by the resalt (of the ordeal) lias a reference to the 
onleal of the iron liill, to be hereafter described, and has no reference to 
10 (the ordeals of) the heateil com, the ploughshare, and the fire 

Hence also a separate mention of the ordeals by fire has been made by 
Brbaipali The balance, the fire and the water also the poison, the Kosa 
also the fifth, the siKth has lieen stated to be the nee, the seventh the heated 
com, the eighth is called the ploughsliare the moth shall be the fruit of 
15 religious merit, all these oi^eals liavc been pointed out by the Self born ” 
The ordeal of religious merit however, having been exclud^ from senous 
charges, should he understood to be (applicable) m small matters only* 

As for what 1 as been stated by PrtSmaha “Those men who have been 
(guilty of) killing and are begging for an expiation, and those who have 
20 been accused in doubtful cases should be tried by the ordeals of Dharma 
and Adharma”, its meaning is this For those who have been accused in 
petty charges in regard to killing money and the sms, the ordeal is the 
one by religious merit 

Thus m the SmrbchsDdrikS the Cooiideratioa ol Ordeals 


25 How certain leits are being written which will beuseful for a knowledge 

of petty and senous charges There Mann * “For the purpose of business 
transactions among people those technical names (of certain qualities) of 
copper, siU er and gold which are generally used on this earth, 1 shall fully 
declare*" The meaning is that with the obqect of removing any misappre 
hension about the meaning of the rul« of the laws of punishment and 
ordeals the technical names of substances like copper etc as linked with 
the measures are being expounded The anlbor expounds the point enunci 
ated ^ “ The very small mole which is seen when the sun shines tbrougli 

a lattice they declare (to be) the least of (all) quantities and (to be called) 
35 a trasarenu (a fioatmg partide of dust) (132), know (that) eight trasarenus 
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(are eqaal) in bulk (to) a llhful (tbe egg of a louse) ; three of these to one 
grain of black mustard (rtljasarfhapaX and three of these to a ^hite 
mustard {gaurasar*hapn) (133); six grains of white mustard are ore 
middle-sized barley-corn (yava-nuidhyala), and three barleycorns however, 
(make) one krsknda; five Irshmlas are one nuifhai and sixteen of these, one 5 
5i«ama (134). Four Sitvarnas are one pala, and ten palas one dharana ; 
tv,olrs}inlas (of silver) weighed together, most be considered aone ma^haia 
of siUer (135). Sixteen of these make a silver dAurana or /»/rdn«; but know 
that (to be) a lar^ha of copper is a Ldr*hdpava or pana (136). Know that 
ten dharanas of silver make one S'atanuinfi, four ^uinrnns must be lO 
considered (equal) in weight to a nhhka (137)’. 
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The net meaning of these verges is describ«l in inverse order. The 
words ntjAia and S'n/nmdiin are in regard to one silver pain. Hence also in 
connection with the technical names of silver (coins) YSjDavalkya* has »id* 15 
“By ten Dharanaa make a S'atam'inay but one fxda only; a nishka ia (equa 
to) four The words A'?riA/J/w/w are the nomenclatures of 
tbe copper coin Lar*lui which is (equal to) the fourth part of a pain. The 
words ptlraM and dharana are the names of a silver com winch is the tenth 
part of Si pala. Of the fourteenth part of a lar^ha, a silver coin, the 20 
technical name is nki«An, of ten /w/us tbe name is dAnrnna: that, more* 
over, should be understood to be in reference to substances other than 
silver, as the silver dharana is of a small incasore. The name pala should 
be understood to be (applicable) in reference to all substances, rs there is no 
particularisation in any Smrti. Tlie wonl sutarnn, however is expre««ive 25 
of a gold Kar^ha, as Amarasiihs * lus particulariseil in ( the text) i “The 
wonis siHYinw and l>t*la arc use*l for u gold inr<An”. --ll '/m i e. for 
as the Same Author * ba« said. ‘ These sixteen At*fias are e<jual to u 
Karjha, not in the feminine gender’*. Tbe sixteeutli part of a Kartha has 
the technical name ofmMAa; lliat, moreover, is to Iw ijinIer«tood in rc^anl 30 
to substances other than siUer. as a silver is the fourth part of a 

Kar*ha. The word Krfhnola. however, is expre«si%e of the eighteentli jart 
of a A’hrfAn, as it is the fifth pirt of a nil»Aa. In this manner the limit 
as to substance, sliould be der}uce<l bj <me«elf in regard to the iiicanin'’s 
thewonls sarfhaj>a, liLfKi, tratarenii. In tbe expression yaimnadhi/a 35 

I fsyss-iftea or (lofl^l-tperry 
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‘middle-sized bailey*com,’ the wokI madhya is used for the purpose ot 
completing ' the v^rse ; so has been stated in the commentary on it. 

In the case os a tiasarenu the technical name of padmaraja also 
has been pointed out in Purana : “ When eight iKiram^nus combine 
5 together known by the name of itasaremi, that is called padmaraja 

( lotus-dust ).” The word is used for the twentieth part of a 

Kdi^Mpaiin; so says Kaiyanaaa : “ should be known to be the 

twentieth part of a f^dryJtiipftna^ while idinni is the fourth part of a 

nuhha, and also of a pnna. In the land of the five rivers the nomenclature 
10 is in current practice 

The woid siivarnn isexpressive of twelve palas, so says Brhaipati : 
“ A sign of a Kardia made on copper should be known a Kdr^hikapana ; 
the same is called cAnmWd, while these four, a (fAftnaio ; these twelve 
however, « the same indeed is called ” Kalyanana also : 

15 “ A Idr^hilpana Is to be known ns andilil, these four however (make one) 
dMnain; these twelve. Iiowever, a smwnn, known m the Smrtis rs 
-d/ndra and chiirala ” 

In regard to pala, however, an alternative lias been indicated by 
YSjSavalkya * ! “ Pala is four emnniiw, or even five al«o, so it Ins been 

I ■wtnt'ffN 
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decUml " A siKer a^so exists, sosajsNMsda “lathe 

soathern part i silver Idr'^hymm is in circalation.” Vyasa, however, 
states the measure of a gold n hla “Eight palas of suiarna, and 
fonrte u siiiarna? this is the measnre of a ni%Ai<i declarei by Vylsa 

Ill tins respect, in regard to th“ punishment for an ordeal, the MUhas ^ 
and measures other than those stiled by Maoo should not be accepted when 
m contradiction with the usage of the country's transactions The measure 
statetl b) Mann, such as the ‘ \{hha etc ’ in regard to penalty for an ordeal 
must certainly he acceptetl even if in contradiction with the usage of the 
CMintry’s transactions To that effect also BrhaipslP “The enumeration 10 ^ 
(of measures ) for which the dust in ( th^ Sun s ) rays are tlic basis, and 
which Ins bet-n declared bv Al'inu, ending with I Jr Mpana — that should be 
used ill regard to (the admiiiistntion of) ordeals as well as of 
punishment”. The use of tlie expression ‘ending with kh^h^ynna' is 
with the object of demonstrating that this rule is not applicable in regard 15 
to tlie iin/du measure, and tiuis an onlcal which inaj be hereafter referred 
to b\ regard to another mdd t will Ik uncontradictorj 

Thus m the Sodicbsodrika, (exts about Felly and Serious cbar^ei 

Paom 100’ 

Now the adjuslcaenl of Ordeals according to Ibe amoonl of Boney (involved) 
Dbanaparimanalo DiTyavyarastba 20 

There Katyayana ‘ Where there w a denial of a (completed) gift, 
there one should determine the measure of relief ’ Denial’, i. e evasion 
Hon should one determine it ? Viiticipitmg tins question, 

Mjs tlio same Author “ After ascertaining the extent of the 
viJtire amount, one should lix goll as the standard (of measure ) ; and 25 
tilling the gol I standard ns the meis ire, then should oue adinmister the 
onleal After asctrtamnig the quantity m (terms of the) smartut in 
Uie else of a hundred, the ( or leal of ) poison his bten prescribed ; while 
fora loss of eighty, one sliould administer the fire (ordeal), fora loss 
of sixty, the water (ordeal) should tie adoimistere 1, while for ( a loss 30 
of) forty, the baUnce , for a loss of twenty an 1 ten however, tlie 
drinling of the Kosa lus been orvlaineJ, for a loss excee,lmg G\e, or of a 
half of tlut, the nc*, while for a loss of a half of lliat, one slioul 1 touch 
tlie head of the son or the like , an 1 for a lost of lialf of that alw the 
onlmary modes of proof also have been italed.” ’ 
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• la all the cases, tRe word ‘loss* should be understood as indicating 
denial, as the passage has commenced wtCli the ‘suppression of a gift.’ ‘Loss 
of twenty and ten,’ i. e. loss of thirty; or loss of twenty, or loss of ten; ‘more 
than five,’ is ‘exceeding five’ e. g. six and further on; ‘of the Iialf of the half 
5 - of_ that,’ j. e, one and half gold prasrll; opjii a loss of that, rice ; upon a 
loss of half of that, half a sucarna prasrti less by an eighth part, touching 
of the bead of a son and wife ; ‘upon the loss of a Iialf of that, however,’ 
i. e. upon the loss of seven and Iialf Irshnala prasrit, ordinary oiths, 
eight times the amount, and the like. The word Mo, ‘also’, is intended 
10 to indicate the inclusion of oitlis stated in the Smrtts, 

Hence Vishna * ; “In all kinds of ( claims relating to ) property, the 
value ( of the subject matter ) should be estimated in gold; there, if (its 
v.alue amounted to) less than one i:r^hna!a, a should be made 

to swear by a blade of Dftrv'i grass (by holding it in this hand ) . 
15 ifh amounts to less tlian two kr^ndds, by a bl.tde of Ttla i if it 
amounts to less than three Irfhnolas, by a blade of silver ; if it amounts 
to less than four Ir^hnalas, by a blade of gold ; if it amounts to less than 
five Irshttdlas, by a lamp of earth taken from a furrow ; If the amount is 
twice as high (as in each of the last mentioned cases) a Vnisya must (tn each 
20 case) undergo that ordeal which has (just) been mentioned (for a Bftdra). 
A Kshatriya must undergo the same ordeals if the amount is thrice as high. 
A Erfibrnana if it is four times as high.” ‘A lump of earth taken from 
a furrow' i. e. a b-andful lifted up bya plougli. The use of the expression 
‘less than’ is intended to exclude the rule of oath in regard to man 
25 In r^rd to an oath, however, Maon* states a special rule: “lie (the 

jqiige ) should cause a Bnthmana to swear by his veracity ( sniyn ); 
vj a Kshatriya by his vehicle, and by his weapons ; a Vaisya, by his Line, 
grain, and gold ; and a Sddra by ( imprecating oti his head the guilt of) 
alUieinous sins (pdtnlfls).” Tlie meaning of this: ‘ If I am guilty of 
30 concealing the subject matter in issue, then my religicus merit ca!I^I 
truthfulness may become fruitless* thus he should cause a Br\hnian:i 
1 1 taVin" an oath to declare ; in that manner the Ksliatrlya and the rest. 
In the place of ‘ my religious merit called truthfulness may become 
fruitless,* ‘ my conveyances and weapons, may become useless’ in tlie case 
35 of Kshatriya, ‘ my line, grain, and gold may become useless* in the case of 
a. Vaisya, and ‘may all sins come to me ’ in the case of a Sfldra. This 
. is the differentiation. 
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Hie subject oE touching the feet has been pointed out m another Smrti * 

“For a fiwMa, however, an oath of truthfulness, for two touching 

the feet, for less thin three, however, a 6ower, and for higher than 
that, the drinLing of the A'nsre By the word JW-«Ahi (as used) here is 
indicated the fourth part of a golden farsha and stamped with the (royal) 5 
signet , there also in some regions the transaction is in nt<hla. 

It may be said, indeed, by reason of the rale that ‘the mtiiAn etc ’ stat*^ 
by Maou must be taken m the matter of ordeals, it is not 
An Objection proper to set np a lu'Ata used in ordinary transactions, 

(the answer is) no, not so , it has been stated tliat in io 
regard to ni^hla the rule stated by Mian does not apply, moreover In such a 
case, the vilue of a nithka stated becomes more than one and half a golden 
kardia There in regiid to the rule of affirmatioa by veracity, there 
would be a contradiction with the text of Vulno viz ‘ A Brihmana, if it. 
w four tunes as Ingh", for four times five Irshmla^, is a fourth part of a 
iar ha. Therefore u should be understood that the adjastment about an 
idirmitiou by veracity etc* should be by tbecurrent mshka used m ordinary 
transactions By deduction, the staking of the mentaccrued from I^hfa and 
acts, should be understood to be mregarii to property which is more 
than the afHrmatiou by castes, but less tlian the ordeal of religious merit. SO 
Paol 101* 

Brliajpali' states the suhjec of Dkarma “IVhen a hundred had been 
sutedor falsely denied, the purgation by Dharma should be administered” 

The me.ming is tliat the Ordeal of Dharma is administered at the lowest 
when the \alac 19 a hundred and further on at the middle •* 

most, for two hundred and higher, and the highest for four hundred and 25 
larger amounts , the Same Aolhor * having stated that “These figures are 
applicable m the case of low persons, for persons of the middling kind, double 
15 onlained , and for persons of the highest nnk, four times as high’ 

The value of a kArslilpana IS the eightieth part of a niMa current m 
ordinary transactions A Lr^ht'j’a, moreover, is the twentieth part of a 30 
current ni tWft while a am <ir/m IS a fourth* part of a current ut*hta 
Ibus, the adjustment of all the ordeals by regard to the current 
•hould Ixj undcrstooil to be as follows Commencing with four Imndretl 
and otnvards, the [rjisoii, three hunired end twenty and 

onwanU, the lire , or two hunlred and forty and onwanls, the 3^ 

“ 2 “Cti 13^ 

3 PrswejVj anotUi reading I* «Y«/Uii j Ihn '"’e feihag 
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interred from either the amount prescribed asapenaltj, or the penance 
and their correspondint? amounts 

As to \vhat has been stated by YajSaTalkya^ ‘‘Never until (the limit of) 
one thousand (is reache 1) should tlie plough be idmiuistereil, nor the 
(ordeal of) poison, or the balance (likewise)”, that is for the prohibition of 5 
those IV ho may fall under the mid lling cat^ory by regard to their conduct, 
as in the case of the middling group, there is no serious charge 
i^Mahabhyoga) for a denial or concealment of less than a thousand 

Thus, moreover, m the case of the highest, there being a small cli iige 

for less than two thousand, the prohibition of the balance 10 
Page 102 * and the like may be inferred As to what, raoreoven 

has been statetl by PilSmaha ‘Tor a thousand one 

should administer ( tlie ordeal of) balance, and similarly for half of a 
thousand, the iron, but for a half of a half, the water, and for a half of it, 
however, the (ordeal of) poison has been declared,’’ that has a reference to a 15 
person who had a previous conviction As siys Vishnu * “To one formerly 
convicted of a crime even though the matter be ev er so trifling, one of the 
ordeals must be caused to be performed ” Thus therefore, the meaning of 
the text of Pitamaha should be understood to be that, even in the case of the 
highest in the case of the one with a previous conviction for a thousand! 20 
fourfold in a small matter, the ( ordeil of ) balance comes to be used 
In this manner, for ( the offences of ) tieason against the king, 
and also infseiious) accusations of Vafulp Uaias md also even for i 
small matter, ordeals have to be administered , so says Yajnavalkya * 

'And in cases of offences iff>»ctmg the king, anl iti serious charges, the 25 
parties sliould always undergo an or leal after having purified them 
selves’. Vishnu * also “Now follows the performance of t condition 
In cases of treason agiinst the king, ot of violence iccording to the desire 
(of the 3ndge)’’ ‘Performance of a coiiditioii , i e performance of an 
ordeal, such as the balance and the others Atoreover, after the maxim of 30 
the cow and the bull, Brhaspati * states the (oideal of) balance etc only 
here “These oaths, however, have been ordained, which are easy to perform 
and proper for trifling occasions , in c»ses of charges for heinous offences 
they diiect ordeals as the ( means of ) pui^tion In the same way also. 

It should be remembered that theoUhs by veiscity winch have been stated, (55 
can never be (prescribed) in the case of violenc e or the like In the case of 

J Bookll U? 2 Ch U 18 
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theft also, the adjustment TVill be explaiued m terms of the amount of 
Nishkas current m the transactions 

For (a man of) the highest class lu cases of fifty nishLas or more, the 
(ordeal of) poison for thirty seven and half /u<Airts oi more the (ordeal 
5 of) fire , for seven Inhnalas anl thirty three nnUas also or more, the 
water, for tiventyfive tu-Alas or more the balance, for ti\ent} 
ni«Alas and more, the heated nui^ha , for fifteen nufilas and more, the 
nee, for seven and a half m^as, the ioca, (or five and mi>re, 

the ordeal of Dharma , for a four units of cons and more, the plonghshare 
JO For a man of the middle cat^ory, for (a case ^ lined at) twenty five 
ni-'^hlas or more, the poison , for nineteen and a quarter nvhkas and more, 
the fire , for 8ii.teen ni^hkas thirteen Lr htuilas, and a j/aia, the ivater, for 
twelve and a half imhias, the balance, for ten niffikas and more the heated 
nui-^ha , for seven and a half or more the rice , for foar and three- 

15 fourth ut^as, the Xo'o , for twoaud \ half mshias, the ordeal of Dharma , 
for two units of cows or more, the ploughshare 

As'forthemau of the lowest class hoiv ever, for twelve and a half 
nj«U<is and onwards, the poison, tor Dine ‘ nt^hkas and 8e\en and a lulf 
dwA/wi/rtJ or more, the fire, for eight and seven less by 

20 a yarn, the water, for sis and a quarter ni-'Wns or more, the balance, 
for fise iushXas, the heated mdsAa , for four nishtas, less by a quarter and 
more, the nee, for tno n«Af os less by half a quarter, the lovt , for i 
ntsfika and a quarter, or more, the ordeal of Dharma , for one unit of a 
cow or more, the ploughshare 

25 For persona with pre\ tons convictions, even for a trifle in excess of 

the stated limit, the respective ordeals should hu idmiotsterei? In clurges 
for treason a<^amst the King or heinous offences should be simihrly 
administered In regard howeier, to the oaths commencing ivith vera 
city and ending ivith flowers, as no particular (rule of) adjustment his 
been seen here, the adjustment should be made in the siine manner as in 
the mse of concealment , as m the text of Vishnii * and of another Smrti 
also a special mention has been made as lu the case of concealment 

'{i'hus in the' Snirtichandnlfi the adjustment ol prdeals according tQ the 
magnitude o! property 

X Both the e<Jition» vi» the CoUeeltons (p lO’' ji 2i)7 ) m also tba iljtott 
Edition Tart III p 238 I read Apparently i* 

a sTioog reading as it does not fit to with the vonltat For the translation, therefore 
tb9 word taken in the plage of fa (he pilot, } Ob i:; 9 



Ordeals aecordtng to casles 


IM 


the rule of adjostffieot oi Orjeals accordiog to the caste of the 
Disputants — Jilyadito -Divyavyavaslha 

Tliere, Brhaspati ' • “ In disputes regarding debts, or like other matters 
when there is a disagreement between the parties, (an ordeal) should be 
given in accordance with the amount (in dispute), and by regard to the 5 
party (concerned) likewise ” * By regard to the party * t c by regard to 
the caste of tlie two disputants 

There Narada states the (role of) adjustment by regard to the ciste : 

“ To a Brthuiana should be administered the 
Pxrp 103* (ordeal) of balance, for a Ksliatnya, the fire , for 10 
a Vaisya should be administered the water (ordeal) , 
while for a budra, poison only The iosa lias been proclaimed bj the wise 
men as (the ordeal) in common for all ’’ 

Moreover, this is not a fixed rule, as says Kalyayana “Or all Ordeals 
for all, (but) the poison (ordeal) is to be avoided m the case of the highest lo 
of the twice born ” 

By regard to the sex, wint of capacity, and age also, Nirada states a 
Pule of adjUatment ‘ To the impotent, the sick, persons devoid of 
probity, men oppressed on all sides bv calamities, the minors, the aged, the 
women, and the blind also, one should always test these by the (ordeal of) 20 
balance ” This, moreover, is a fixed rule, as the word ‘ always ’ has been 
mentioned The use of the word ‘ balance’ is intended to exclude (the 
ordeals of) fire, water, and poison, bat not of losa also , as says the Same 
Author * For women, however, never has the poison been stated, nor has 
the water been declared The real tact m their case should be | examined 2$ 
by means of the balance, io*a, and the like ” 

By saying ‘ bv means of the balance and the koaa the Author 
points out a prohibition of the fire abo And it has been pointed 
out directly by him * “ Women and children mast not be subjected to 
the ordeal by water by persons experts in the Dharma ^astra , as also the 30 
sick and those who are old or feeble Even if the?e happen to have 
come in, in connection with a heinous offence, one must not cause them 
to be immersed in water, nor most one cause them to carry fire 
or to bring about their purification by (the ordeal of) poison “ ’ 

As to what, moreover, has been stated by Pilamaha “For those who 3o 
are m the midst of a vow, those with a lean body md for the minors the 
a ged, and those engaged m austerities, there shall be admmutered 
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ordeal, if the law is to be followed,” that has a reference to the (ordeals 
of) fire and water , for (if it be taken) to exclude eieii the bilaiice, lo^t 
or the like, there would be a contradiction with the aforestated te'ct 
Thus, therefore, it should be Mnatraal that for tlie impotent and the like, 
the ordeals excepting those of fire, water, and poison, shall be administerevl 
Likewise, for the uonsmiths and like othera also, not all the ordeals 
are permissible , so says Kalyayana “ Not to the ironsmiths, the (oialeal) 
of fire nor water to those who subsist on * water, so also to the expeits in 
cliarms and yoga, not the (ordeal of) poison should one administer on an) 
account , one must not prescribe the rice for a person witli a scar * or a 
disease of the mouth” PilSoaha also “ In the case of lepers, one should 
avoid (the ordeal of) fire, wate- in the CISC of asthmic persons, and for 
the billiQUS or persons of phlegmatic humour, one shoul I ala-ays exclude 
the (ordeal of) poison , similarl) also to the drunkards to women, and to 
\icious persons, and to lognes, likewise, the (ordeal of) must not be 
administered b) wi«e men, as also to those who propound atheistic a lews 
Narada® also ” In the case of a heinous crime, irreligious oi 
ungrateful men, eunuchs, low rascals, atheists, ami convicted persons, one 
should entirely exclude tJie adraimstration of^oyi.’ ‘In the case of a 
heinous crime,’ « e in tlie case of a person who has by habit been convicted 
of a heinous crime befoie Tims moreover, it should be inferred that 
in the case of an im^wtent |>ersou, like the fire, ko'a also should !« 


excluded 

As to what, moreoser, has been state<l by KilyiyaDa “Those accused 
of munlenn.^ the father, the mother, u twice born, the guru an infant, 
a i\oman or°the king tliose who are tainted with ^rah'ip1lakas (greit sms), 
and the atheists particuUrly those who carrj the mark* of then 
failli, the confirmed ro-uei, and thoje »l.o ore adepts m the pract.ee oE 

charmsand r,.w,the.ssneotthe .mttnreofthe tornaj, those who are 

Inhitnally mchned to s.ntnl acts in regard to these who are accused of 
these censurable acts, neser should . king with an attachment for Dharaaa 
administer an ordeal,’ that .5 intended as a prohibition of an ordeal to be 


1 MjARxn I . wbo wn tbelr liveUhood In water 
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performed by them diiectlj bit not for 'i tiitl by me'ms o£an ordeal, 
since immediately ifter this Ins been stated by the Same Author ‘ An 
Oideal may be permitted to gool men appointed by tbtse very persons, 
where good men do not des re there he (* e the accused) ma\ hai,e his 
exhoneratioji through his own men ‘An ordeal may be permitted’ ; e 5 
the Ivui,, may allow it to be admimsteied To that 
Pao> 104* effect the Same Author ‘ In these (kinds of) disputes 
those oideals which ha ie been piobibited (for them) 
the king should get these performed by their on n ’ men iMth effort He 
should not give up the accused person , as says Mann Give up ’ z r 10 
baling him putted in the manner stated 

As for whit has b»en stated by him “ In the case of the untouchable, 
the ^ slave of money, t!ie rdenchhas, and the offsprings of unions m the 
inverse order of the the decision (as to an ordeal ) does not, 

hoivever, rest with king in the case of a doubt the ordeals well known 15 
among these ( classes ) should one direct ( to be administered)’ , that should 
be understood to haie a reference where their own men appointed hy 
them are not available 

Thus the Rule of adjustment according to the disputants caste etc 


Now the Adjustment of ordeals by regard to seasons RlutoDivyavyavastha SO 
There Fitamaha The balance has been prescribed for all the seasons 
when the wind blows, one should give It up , the fire in the Sisira and 
Hemanta and during the rainy season has been declared , in the barad and the 
Grishma the water, and in the Hemanta and Sisira the poison ’ The u'e 
of the balance la intended to indicate the also v ide the tevt of Narada 25 
‘ The ordeal of 4<?<a however may be always admi nistered, the balance is 
for all times The use of (the woM) ko^ is indicatiie of nee and the rest 
so has been stated by tlie comme U dors Therefore, of the ( ordeals of ) fire 
uater, and poison alone IS the adjnstment by le^rd to seasons Hence also 

of these, even a prohibition m other seasons has been pointed out by th» SO 

Same Author ‘ The ordeal by wa ter most not take place m the cold 
weather, nor in the hot season the purgation by fire , nor should one 

1 IT h V another reading is tr»5T^ — by good men 

2 — another reading w aUrei of the lo west class 

3 A year is divided into sit soaions or Stas vi* Vasanta Grt}hma yar h " 

^arad /I^nanta and Stitm, eieh Bta cowing two moa%bi, commeneiag with Chat a 
and ending with PAo/yunaconsecntively ^ Oh T js 
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administer poison during the ramj season nor should the lung admimster 
the balance in stormy neatliei *' Visieu ‘ also ‘ To tlie lepei, to the mfirm, 
or to the ironsmiths, the ( onleat of ) fire must not be administered, nor m 
the ^irad or the Grishina also The (ordeal of) poison must not be 
5 administei etl to lepers to billions persons, or To the Br'lhmarias The 
(ordeal of) water must not be a linimstered to persons afflicted with phlegm 
or ( other ) illness, to the timid to the asthmatic nor to those who gam 
their subsistence from watei (e g fishermen etc ) Nor dining tbetwo 
seasons of Hemaiita and Sisira, the oideal of h>&a must be administered 
10 to atliejsts , noi when the coimtiy is afflicted with disease or death ’ 

The use of the word Ilemanti is intended to prohibit in tlie month of 
P ish}a and not of the Mif^-isirsha also , ns by reason of the absence of 
e\cessive cold during that ( season ) there would be an absence of prohibi 
tion ji^uist the water ordeal In this connection Pitamafia ‘‘Chaitri and 
1 j also Jlirgaairsha, the Vais.iLba similarly also, these months are generally 
unobjection ible for the ordeals’/ 

Thus the Adjustmeat of ordeals by the Seaioos 


Now the Places for the ordeals •* Diryadeiih 

Tliere Pitamaha “Facing the east, should the balance be constructed 
20 ( so as to be ) immovable, always at a pure place, at the phce of Indra, or 
10 the Court, or at the King’s gate or at a cross road ’ ‘ The place of 

flndra' i e the abode of a wellknown deity, ns Narada* his stated “In 
the Court or before the gates of the King s palace, or m sight of an abode 
of the Gods, or a cross road Here Katyayana states a 
25 pAQF. 10a* rule of adjustment “ In the place of Indra, for men 
accused of MahdpUalas (heinous sms), for those 
(accused of ) attempting treason against the King should be fixed at the 
gate of tlie royal residence, for the issue of a marriage in the inverse order, 
the ordeal should be admmisCered at a cross road, while for other matters 
3 Q fne wise fiedure it to be in aV»fe Cwat TWm ’* \V»c •use ol Vue wotA 
‘Ordeal’ generally, it should be understood that this rule is not confined to 
balance only, but that ( it is ) foi others also, for which imj particular 
place has not been ruentiooed. 

The Same Anlbor saj s tliat by disregarding ( the rule ns to ) the pre 
25 scribed place, the conclusiveness of an oideahs destroyed “Ordeals adnunis 
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tered at an improper pkce or time, as also those TThtch are performed 
outside the habitation, bring about a disruption of the matters m band, 
here ( there IS ) no doubt" “Habitation’ i e place of residence, peoples’ 
place, outside of that, i e. in short, in a lonely place By this it comes to 
be stated as of course, that ordeals must be administered m the presence of 5 
the people only It has also been stated by Pilamaha “The ordeals should 
be administered by the king or by a person duly authorized { by him ) in 
his own personal presence, as also of the Brdimanas learned m the Vedas, 
and also of the subjects likewise’’. ‘Duly authorized , t e the CSiief Judge. 

Thus the Place for the Ordeal* 10 

Kow the RaleregardiagthePreparatioao! theBiUnce — DhalanirmanaTidhi!] 

There Narada* “One should cause it to be made of the Khldira 
wood ( whicli must be ) sritbout ootches or withered portions, or of the 
biiusap\ wood, or when that is not available, of the SiK wood, 'lud devoid 
of rents of Afijana, Tinduki, Sara> Timwi red sandal . woods of these 15 
kinds should be deteemmed upon tor the balance By saying ‘of these 
kinds , the Author indicates that m the absence of those stat^ above, any 
other sicnficnl * tree may be taken 

It has also been pointed out by Pitamsba After cutting down a 
*acrificial tree preceded by ( the incantation of) the hymns and m accor 20 
dance w ith the rules and after saluting the guardian deities of the qnarten, 
the balance should be constructed by the wise The liymn in honour of 
God Soma should be muttered softly at ( the lime of ) the cutting up of 
tlio tree An option has been stated by some as regards the hymns to 
Sonia or \ auaspati, on account of the result to be secured being similar 25 
Tile use of the word ‘balance is intended to indicate its surrounding 
inrts also Tliercfore for the purpose of the feet, posts, also a tree 
*)iouId be cut 

Hence also, the measure of a balance with its surrounding parts has 
Iwen sUte<l bj the Same Anlhor “Tie balance should be of four tta%a% 30 
and tlie two feet should also be constructed of the same size The sjxjce 
iniervcmn^ between the two however, should be two hnslm or lialf a. ha h 
more. ‘Hie t"o feet i e the two pillars holding the wood calle<l axis 
which siip[H)rts the balance, ‘of the same sort’, i e the meaning js four 

meisiirement g_ 
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This measure of the two posts should, moreover, be understood 
to be of the upper part of the two arms to be dug up , therefore these 
become of sis haMas (together) with the part to be dug up To 
that effect, moreover, Vjasa ' ‘Tliese two heads have been stated 
5 to be dug for two hastas, hence the size of tliese two by measurement 
has been stated to be si\ hnstai" The size of the axis, however, hag 
been automatical!} established by the mention of the two feet and the 
intervenmg space, and therefore has not been separately mentioned From 
this, It should be understood tliat the axis should be so constructed that it 

10 will not protrude beyond the top portion of the pedal pillars, so that it 
should be more than two or two and a half hastas A hasta moreover, is 
made of twenty Four mi^das, so has been pointed out in Anolher Smrli 
‘tight middle portions of a sUnting t/aia or three trikis held topwise has 

been stated to be the measure of the angtda, a iitasti is 

11 Page 106* of twelve <w/{pi/fl 5 ,(and) a ha*(a is made up of two 

iitaHts' The balance etc should be made stout to 
such an extent that these would become strong or the particular degree 
of stoutness should be known from usage, ss no particular text has been 
prescribed 

20 In regard to the balance however other particulars have been pointed 
out by Pilimaha ‘ A quadrangular balance should be made which should 
also be strong and straight rings also should be fastened at three points 
with effort ‘Rings’ i c iron bracelets at three points, t e near the 
two ends, and at the middle also , the word ‘ nn^s is indicative of other 
25 iron parts also Therefore two iron nails slightl} bent and lescinbling 
the horns of a crvb siiould lie fixed near the two ends for holding the 
strings of the scales In the middle, however, an iron chain ahotill be 
fixed in the axis wood for the purpose of phcing the Ualaiice Sd al«o 
Nirada * “ Quadrangular with the places such as tlie Lilancc, and liooks 

30 etc” Here, b} tne word ‘ balance (rfAu/«) is uitendeil tlie coni connected 
with tile centre of the balance by the word ‘hooks aie expressed the 
nails near the end b} reason of the resemblance Tlius the meaning is 
this Tlie balance should be fixed with iron chains etc which wonll 
ensure stahihtj B) the use of the word Adi *rft the luthor i>onUs 
‘IS out that in the axis abo tliere should be one hook 

Likewise, the method of the instalment of the jw't also has Iwen 
jK)inte<l out hy the Same Aoflior —‘Placed on the south and the north, the 
1 C/0 Ch~ [ 2C1 ^ 2 Cb I SCI 
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two being joined together, and after having made the ends even on that 
ground, the balance should be estabhshed on the two ” The meaning of 
this The footposts placed at an equal distance m the direction of the 
south and the north, having made the two ends tied together on the axle 
wood, in the midst of these two, on the axle of the balance, the scales 5 
should be established 

How then should it be established ? So the Same Author proceeds 
After having well tied the iron chains gathered in the middle space, 
one knowing the law should place the balance well joined together east 
to west.’* ‘East to West’ viz East to West lengthwise It should be 10 
made -with its end towards the east So says Pitamaha “The balance should 
always be placed facing the east, unmovable and on a pure place ’ 

Narada' states for the purpose of ensoiing steadiness “The two posts 
should be dug in every case to the depth of two hasta$ belo^ the ground in 
that manner’ By saying ‘m that manner the Author points out that lo 
something else also should be constructed as part of the bilance, such as the 
arch and the like Tliat has, moreover, been pointed out by Pilamaba “The 
arches should be created m the rear of both the posts which should always 
be higher by ten angidis than the balance , then two suspenders of clay 
sliould be prepared, hinging downwards from the arches tied togetlier b} 20 
ropes and touching the top of the balance The balance should always be 
aaused to be constructed decorated with buntings and flags a balance 
house should be caused to be constructed wide in extent, and of great 
height and of white colour, at such a place from niiere when placed, it 
would not be disturbed fiom the outside by the Chan Ulas or ciows The 2 o 
guardian Deities of the quarters and the like should be luly estiblisliwl in 
all directions and at tlie three junction periods one sliould dulj worship 
these b) meins of scents, flowers, and smears The king sliould cause it to 
be furnislied with doors and loeks guarded by sentinels and furnished 
witli earth m ater, and fire and should not leave it unattended 30 

Here, it has been stateilbysome that the construction of a house 
as -cm accoam tfl Vnt tkfj'w.a. xfi “a aVft ’oa’iaTice autl it 

13 not due to any injunction or rule, and therefore when there is no 
desire totivit it should cerUinJj not to be constructed 

Thus the Procedure regarding ihe preparation of a balance 35 
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*i(le of Indi a Dhara, Dhru\a •ind aimihrly Soma, Apa, Anila, Nala, 
Pratyvjsha and Pnbh ita, are knoavn as the Vasns 

“Similarly the group of the Adityis should be placed between the 
Lord of tlie Gods and tlie Isina Dh it3, Aryam\ iind ^htra so also, 
\arui)ab, Amsuii and Bhagah, likewise Indra, Vivaswin, and Pftsht and o 
Parjinya known as the tenth , then Twa^ti, and then Vishim not the 
last though born of the last, the^e are the cwelee Adityas described by 
their names ” 

The point towards the west of Agni is known to be the place for the 
Rudras Virabbadra, bamblmh, Ginsa of great fame, A^aikapld, 
Ahirbhudhnya PiniLi ^he never defeated, so also Bhunn idhisvarah» 
Ivapili the lord of the people Sth^nub, Bhavah, and Bhagavln are known 
to be the eleven Rudras ” 

‘ Between the Lord of the dead and Rakshas a place should be 
assigned for the Mother Deities vu BrimW, Maheswan, and also 
\aishnaYi, V&ralu, Mabendri and ChdmumU accompamed by the bands 
of the followers” 

‘ The point to the north of Nirrti is known to be tlie place for 
Ganesa and the place for the Maruts is said to be at the northern side of 
Varana , G'lganah, bparsanab, Vdyub, Anilah, and also Marutah, Prlnah, gO 
and the two viz , Prdnesa and Jiw a”e known as the eight Maruts 
A wise man should invoke the goddess Durga at the northern side 
of the balance ” 


Here as before, also the use of the word ' balance ' is indic ttive by an 
eiteiision of the particular ordeal which has been contemplated In this 
manner, one should offer worship to the deities which have been invoked 
in their respective places ’ 

To that effect proceeds the Same Aotlior “The worship of these 
deities 13, howeverj known to be by repeating their own names.’ There 
also, the Same Aathor mentions the order “Having offered worship to the 
Dharma commencing with the argbya and ending with the decorations, 
thereafter, one should offer arghya Ac to the other deities ending with 
decorations ” ‘Of the other deities * t e ^mmencinT 
Page lOS* with Indra and ending with Durgi. The offering of 
arghya eta to these should be in accordance with tJje 
sense of the words, and not in pieces For in that case, there would be 
the incongruity of a simultaneity deduced from the text of the details 
Alter having offered decorations to DorgS, to Dharma, and f) the deities 
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Pultinfi Up Ihe Balance 


This procedure, moreover, la (»mmon to all the ordeals So gays the 
Same Aoltor “This rule and the procedore in Us entirety , one should utilise 
m the case of all the ordeals The invocation of the Divinities, hkevrise, 
should be done in the same manner.’* The meaning is that all the act-*, 
VIZ , commencing ■with the invocation of Dharma an 1 placing the earth on 
the head of the subject of purification should be done in all the ordeal* 
Likewise, at tlie end ofalltbeordeals, a good DaksJiial which will create 
satisfaction should be gi> en to the head sacrificial pnest and others To that 
effect IS the Same Author “ One should give satis&ction to the sacrificial 
priests, the head priest, and the other Adiflryas by means of DakshinJ ” 
Thus ends the Procedure commoa to all Ihe ordeals 


Now the Procedure for the putting: tip of the balance DbataropaijaTidhil} 
There Narada ’ ‘ After Iming well fastened the two scales by the 
hooks of the beam, he should place the man in the one scale and a stone m 
Ihe other” Tlie meaning is that having fastened the two ropes to the 
two scales by the hooks and the beam prepared according to the rule* 
The use of the word stone ’ is indicative, by an extension, of earth and 
the like also Hence also Pitamaha ** The two *cales should be fastened 
to the sides of both (the posts) and (blades of the) darhha grass should Imj 
pUci^i in both the seats with their ends turned towards 
Pagi 100* the Eiist Intheecale towanis the West should I c 
weighed the parlies ( performing the ordeal ) and m 
the other the clean earth, avoiding the bricks, the ashes, stones skull, 
and bones ” 

Tlie comhination of the bricks onl the stones wiih the eartli 
IS prohibiletl , and there is no optional rule, these two abo having l>een 
l're*cnh«l To tint effect Narada * ‘ Tlierc be should pbee a Ixiskei an 1 
fill It with hricks mud and grams of I ’ The meaning is tliat mth 

I neks, with stone* or with rand grams Or the toilet may be fillc^l with 

lieans as lias liecn statc^l in another Smrti ‘ Or a heap of beans ’ Tliui 
■file rule ol option 8*liodi*iiw untierftwAWimasfTftigVwka’unee m the 
case of stone, rartli b-icls, «n 1 grams, and bran* Hence also l_s 
•tateil by Naradt ‘ Tlie toll of earth and the acciiwl person one should 
boll e^^nally in thetoUnce In Ihe northern Kale, one s’louU hoH tie 
person, an I m the southern the stone '* 
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The expression ‘in the northern scale’ has i reference to the 
balance, constructed extending from the southern to the northern 
direction Although a constrnction m that manner Ins not been 
stated before, still from this very text, it has been established 
5 as of course that having constructed the foot pillars stationed east west, 
the balance should be constructed leading towards the noith, and there is 
no contradiction whatsoever 

To the expression should hold m the balance,* the supplement is 
‘any one from among the (gmlds of) tradesmen etc ’ To that effect also is 
10 Vishnu'’* The same moreover a man from among the guilds of trades 
men goldsmiths or of braziers should hold (equally) ’ ‘ The same ’ 

I e the balance When held by any one of all these tliey should be 
appointed by the king for the purpose of marking the equipoise To that 
effect 13 PilSmaha Persons expert m the weighing of balances should 
15 be appointed as judges such as the tradesmen goldsmiths, and the braziers 
likewise also These when appointed, moreover should carefully inspect 
all around , to that effect also Narada ' Goldsmiths merchants and 
skilful braziers experienced m the art of weighing should inspect (the 
beam of) the balance 

20 In regard to ( the functions of ) the inspectors says Pitamaba 
‘The judges should alwajs make the balance even and in n line 
with the su'pender and the wise should place water over the balance , 
that balance should be considered as even wherein the water does not 
mo\e The clay suspenders banging down upon the two arches the con 
25 nection of these which IS even on the tops of the two rings is the balance 
eien and in a line with the suspender So also Nirada * ‘ In the first 

weighment, the weight of the roan should be ascei tamed with the aid of 
experienced men and the ardi marked at the height which corresponds to 
the even portion of the two scales ’ 

SO After ascertaining the evenness sajs Vwbnu ‘ ‘The equipoise «nl 

the man having been made equal in weight, and (the position of the scales) 
well marked, the man should be made to descend from tlie balance 
‘Well marked i e for the purpose of marking the e\enne«s, marked with 
white lines at those points where tlie ropes of the balance are joineil 
35 together 
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After the descend says Pjiaroaha “Having first got the man iveighed, 
and after having got him down the balance should alwa}s le kept 
adorned with bantin^^s and flags * 

After these preliminaries the procedoie common to all the ordeals 
t e commencing with the invocation of the Dnarina and ending with the 5 
placing of the parchment upon the head of the accused, should be obser 
aed Foi the Same author says “This mantra and the whole of this 
procedure, one should observe m all ordeals , in tbe same manner, the 
invocation of the divinities should be made *' There m regard to the 
material for the woi ship of Dhrma, Narada states a special rule ^ “With 10 
red sandal paste, red flowers, curdled milk, fried puddings, nee grains 
etc. first he should offer worship etc to the balance, and then should do 
honour to the respectable ’ ‘Balan<»* i e Dharma, posted in the balance , 

The respectable , such as Indra and others 

After placing the leaf on the head of tbe accused, says PitSmaha jg 
‘One knowing the Sastra should invoke the balance 
Page 110 * thus *0 balance, you liave been cre.ated by Biahman 
for testing the sinful , from the lettei d/ia ( zn 
your name) you are Dharma incarnate, and since from the letter (a (in 
your name), you determine the guilty man when weighed (m you ), there 20 
fore you are called DhaU (^2) ’ ‘One knowing the Sastra’ » e the chief 
judge , as tbe Same Author has stated ‘In regard to the ordeals, 
the Chief Judge should duly perform all the acts 

Thereafter, the accused also should invoke the balance To that 
effect Yajnayalkya ' When men versed id holding a balance have seated 55 
a party therein, weighed him against an equal weight, marked a line, and 
caused him to descend (100) , 0 balance thou art the abode of truth, and 
Wert created by the gods m the olden times, therefore, 0, auspicious one, 
speak the truth, and free zne from suspicion (101) 0 Mother, if it be 

that I am the sinner then carry me down If I am pure, carry me 3Q 
upwards,’ thus should he (make an) appeal to tbe balance” The meaning 
18 that with the mantra, commencing with 0 balance’, and ending with 
‘me upwards’, the accused should make an appeal to the balance before 
getting in again 

Thereafter the Cliief Judge should seat him m again To that effect *5 
Nuada ’ “After having admonished with solemn imprecationt he 
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should c.use the nmi to get into the sejt ngiin, when there is no wind nor 
rainfall, 'ind nftei Inviiig phced the paichmeiit on his head ” ‘After 
liaving ndinomshed with solemn imprecations’, i e the meaning is, that after 
having bound the holder of the balance with solemn oaths The oaths 
i also have been set out by the Same Anlhor ‘ Those regions which have 
been stated for a Brahmicide, those regions ( which aie ) for false witnesses 
these regions are for the holder of the balance who holds the balance 
dishonestly " 

After seating him again says Namda ‘ “When he has ascended the 
10 scale, a twicebome man holding the scales (in bis band) should address 
thus , ‘Tliou art called ettdfii, which word is synonymous with dkarma 
(justice) Thou knowest of all beings the bad and good actions also , thou 
alone 0 God, knowest what human beings do not know This man who has 
been arraigned m a cause, is (being) weighed upon by thee , therefore be 
15 pleased to free this mao> who is under a suspicion, according to Dharma 
Thou art far superior to Gods, demons, and mortals m point of veracity , 
0 divine lord you are linked with truth by means of the auspicious end tbe 
inauspicious signs The sun, and tbe moon, tbe fire, the wind, tbe sky, 
the earth, tbe water, the heart, the (god) yatna also, the day, as well as 
20 the nigbt, and the two evenings, and Dharma also, ( each one ) knows the 
action of men'^ Tbe meaning is that after having duly placed the 
accused m the scale in a proper position, tbe Chief Judge should address 
commencing witli ‘0 Dharma’ and ending with (the word) ‘action* 

After the pronunciation of the nuntia Piiamaba ‘One knowing 
25 astronomy and who IS tlie best of Br&bmanas should observe the interval 
of time, tbe interval of five wndrfw should be determined by those who 
are experts in determining time Among the umpires the best of the 
Br5hmanas who would depose only to such (a fact) as Ins been seen by 
them, who are wise, pure, and who are not covetous should be appointed 
30 by the king , from their verdict ebould be inferred the decision about 
innocence or guilt 

The interval (required) for pronouncing three hundred long letters 
make five Vtn&dis To that effect also another Smrti , “( The interval 
required for pronouncing ) the long letters is (known as) Prdna , six 
35 Pr&nat make a Vinddt' Thus, therefore, the meaning of the aforestated 
texts to be inferred IS that the Br&hmana conversant with astronomy by 
pronouncing long letters should measure up the interval of five Vtnddtii 
1 Ob I 277-279 
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the accused should during tliat interval, remain in the balance , during 
this interval the appointed umpires should make up the decision as to the 
innocence or guilt by means of the signs of success or defeat 

What then are the signs of success or defeat ? Anticipating this, says 
Nirada ’ “Upon being weighed, if he increases * he is qndoubtedl) 5 
innocent , if (his weight remains) the same or (if it) becomes less, the 
man cannot be declared innocent” 

As to what moreover has been stated by Pilamaha “If he becomes 
leas, he will not be(regarded as) innocent, according 
Page 111 to some however, if he remains the same, he is not 10 
innocent, one who remains the same should be regarded 
as guilty of a petty offence, while one guilty of a great sm becomes 
less , there the expression ‘ According to some ismtenled as evidencing 
respect, and not intended as indicative of innocence according to his 
own opimou , for persona commuting petty offences are also guilty , there 15 
fore, there is no diatmctioo whatsoever in the defeat of one who becomes 
less and one who remains the same In regard to the punishment and 
the penance howe\er there is a great distinction, for punishment and 
penance follow ( the degree of ) guilt 

As for wbat has been stated by Brfaatpali * 'If one who is accused SO 
becomes le's in the balance, he shall be held gmlt} , but if lie remains 
even he should be weighed ag«n If he incre-ises, he becomes successful ’ 

The meaning of tliat 18 this Ihedeasion about the guilt of one v,ho 
stands e\ en ( in the balance ) is not to be made after the proceedings of 
the first weighment, but if when weighed again, there it still the evenness 25 
also tiieu the guilt should be determined upon In the same way, m 
the case when the scales are brohen or sudi other hhe cases also the guilt 
or innocence of one who is being weighed again must not bedecided iz^wn 
To that effect also Kityayana “When the scales break, or the balance is 
broken, or the ropes also as also when a doubt ariici as to the innocence, 3 Q 
one should agam test the man" 

The ( subject of ) doubt about the innocence however, has been 
elaborated by Narada *‘>Vhen it M broLeo up m the top points of the 
balance, or when the level jioint lias deviated, or when it has been iliakcn 
by the wind, or goes op or down even, or also wlien it suddealy jJ,p, 3 ^ 
away, then one should resort to neither ( conclusion ) ' The meaning n 
I Cb X 283 ■ 
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tlut wlieii the ends of the balance Ime sUiitcd suletta^s, as also when the 
the ttatei j laccil for ascertaining tin. e\eime88 liia mo\ed, or also when 
under the force of the wind tht luhiice quivers upwards and downwards, 
or when it slips off from the hand of the holder of the balance, then one 
5 should not giv e i decision is to success or defeat 

As foi wint again has been stated by bun “ Should the base burst, 
or the scabs biuak, or the beams of the hooks split, or the strings burst, or 
the transverse beam break, the accused shill be acquitted* that also has 
a reference to where tlie cause of the breaking etc is not visible ’ , for like 
10 the ordeal, the breaking * up of the sciles etc is the cause of purification 
Here Pilamaha “ When all the umpires declare the innocence or guilt to 
the lung, thin tlie King surrounded by the good people, should call up 
the acquitted person and do him honour, and also should bring about the 
satisfaction of the sacrificial and the head priests by dahhuvn The 
15 kingcausuig this to be observed, after having experienced enjoyable 
lu\unes, obtains great fame, and becomeaeutitled for the supreme Brahma “ 
Thus in the Smrticbaadnka the proccdore abeot the pUciog lo ibe Balance 


Now the Pfocedure about the ( ordeal of ) Fire AgniTidbi!) 

There Pititoaba T shall describe the procedure for the fire (ordeal) 
20 in details as dictated in the Slstra , one should cause eight circles to 
be prepaied, and the ninth in the front likewise The meaning 
is that at a wellknown place as prescribed by the rules such as 
a temple of god or the like, having performed tlie punficatioa 
( ceremony ) of the ground by digging and sprinkling, there the 
25 Qiief Judge sliould prepare nine circles ending towards the east, 
after observing a fast, being directed by the King’s command 

These, moreover, should beprepared with cowdung us the Sane Author 
has stated “ These, moreover, should be prepared by (means of) the 
cowdung and should be properly sprinkled" The internal extent and 
measure°of these both liave been pointed out by Yajaavalkya * “ A 

jnando/rt (circle) sliould be understood to 'be of sixteen angiilas, and the 
same should be the space intervening ’’ The meaning 
Page 112* is that the circles and their intervemng spaces should 
(each) be made of the extent of sixteen fingers 

■ i On plu 1 17 lor 

2 For SJRpBHOIrSTft, 
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The presiding deities of the Mabdalas have been pointed out by 
Pilamaha : “The first circle should be dedicated to tlie god Agni (F ire), the 
second his been stated to be for Varuna ; the third for the god Vliyu 
(Wind) ; the fourth to the god Yama ; the fifth for the god' Indra ; the 
sixth is stated to be for Kubera ; the seventfi to tiie deity Soma ; and the S 
eighth to the Sun likewise; tlie ninth for all the divinities; this is the 
rule known to all the experts in ordeals.” 

Here the Fire is worshipped, therefore, it is ( designated as ) 
‘dedicated to Agni’, as a mandih is not possible to be for Agni 
either upon the ground ' of the oblations being offered, or because of (its so 10 
having been mentioned in) any Siikta^ In this miiiner also should be 
considered ( the position ) in regard to Mandilas for Varum and the 
others, to be by reason of their being placed there for the purpose of worship. 

Therefore as in the text • ‘ Let the cop ( Chamasa ) * go away to the 
Hbkl etc.’, by reason of the (collective)’ appellation indicated in the 15 
directmg mantra viz ‘ Tlie cup be for the ffo/d,’ as the right of the Hold 
and the others arises, in these places, of consuming m Che cup, so by 
reason of the appellative ’ ‘of the Agm, etc.,’ the worship of Agni and the 
rest should be made in their respective places ; this is established from this 
very text • 20 

Tberefore, after the sprtaklmg of the circles ( mandalas ), one should 
offer worship to the presiding deities of the mandalas Thereafter, one 
should throw darbkas with their ends towards the east , as the tame Aoltor 

1 The tneaniDg is that iheis is no oSeriog of obhlioas P'o^cribo-i in this 
coDDectioa, nor has any special secbon of (be Veda diro^W this to bo done 

2 See Jaimini III V 23(inthe7t(i .diAtWann and nl<o the Slit and 9th 

Adhikaranas 23-30 Sutras ) The Sutra read* tlias =51^5 efcmfani; 

By rogson of the in the case of epoona ( or cups ) and of the mention of the 

connection being for it 

In the /yohjifowij sacrifice is the Vodic Text ijj VTBI*I VTiniiarT. 

Here the position IS SDggested that, as (bore IS no specific text to that eSact, it 
docs not sanction eating from the spoon To this the ansver of tho SifMaiiim is that 
here there IS a general call for the CAanoA « thoio who are entitled to the 

use of the or «poon, and thus they aro colfeetieely designated by the app JIation 
( ) os an anthontatire statement by (bo Acbxryas called By the 

etymology of the word also, the cOneln^ioii Is (bat tbc'O priests arc entitled to 
dimk Soma 

Applying the rule here, the Author says that by tbo very fact of the nirnTTS, or 
appellations snch as 3i?t7, arm M established that the eeteral deities natae<l 

should be offered worship 
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hai stated * “ At each mandala should be offered kuaa grass as directed 
in the Stlstra *’ To the southern direction of the first »7ian</n/a and not 
at a long distance, after having established a Grhya fire, one should 
perform the pacificatory ^ sacrifice {S'/inh homa ), as the »mc Aolhor has 
5 stated ‘ With the object of securing peace ( S'dnlt ), one should offer one 
hundred and eight oblations of ghee into the fire". 

The sacrifice moreo\er, shon’d be offered with the oblation manlra 
‘ To agni, the purifier, this oblation, SvAhi ' so has been stated by the 
commentatorr 

10 Thereafter, in that fire, one should heat the iron ball To that effect 
Pilamalia “ After removing all angles and making it even, one should 
heat in the fire a ball of iron of eight angu^as and weighing fifty palas ' 
'E\en,’ t e not low, nor high The mention of the word samam, ‘equally’, 
again a second time is with the object of ordaining that one should 
15 heat it all round , one should heat a ball of sixteen palas , vide the text 
of Sanhba and Lildnta ‘ Thereupon after having taken into the cavity of 
his hands joined together a red hot iron ball weighing sixteen palas and 
covered in seven anaitha leaves, be should go seven times to the 
boundary line ’’ 

20 The heating boweier, ehoold be done by an ironsmith ; so says 
Narada * "One nho is a brarier by birtb and moreover who is an expert 
in working with fire, and one also who has witnessed the performance 
elsewhere, by such a one should the iron be heated m the fire " 

By the expression ‘one who has witnessed the performance elsewhere’, 
25 is indicated that as in the case ordinarily, for the purification of 
iron, when well he'ited it is spnnkled with water, and having been heated 
again, it is again thrown into the water and the heating is done again 
with the object of accomplishing tlie perfection of the iron, in the same 
way should be done here also 

;0 Tliere, while the third heating is preceding, one should perform the 

ceremonial common to all the ordeals, such as commencing with the 
invocation of Dharina, and ending wirfi the placing of the leaf on the 
head So also Pitamaha “This matUra ceremonial in its entirety, one 
should utilise m regard to all the ordeals , and one should perform the 
invocatiou of the gods in a similar manner ” 

1 nsfru -A 'name* or appeltabon' 

2 5Tf|?t^q a saenfica with the object of avoiding evil or 
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Tlieie, 111 legard to tlie meana foi the worship of Dliarnta the Same 
Author states a special rule 'There, the lord of men (i e the Ling) 
sliouW cause the worship of the fire ( Lit consumei of oblations ) to be 
performed with red sandal paste and perfumes and with red flowers 
likewise ’ In short, of the Dharnia invoked in the fire in the red, hot 5 
iron ball of the fire Red sandal paste and perfume, ( make together the 
compound word ) 'red sandal paste and perfume , with these two This 
rule IS not in regard to the means of the worship of the god ludra and 
others, as it has been particularised by the woid ‘of tlie fire ’ 

Hants states the procedure to be followed by the accused after the 10 
affirmation leaf is placed on his bead ‘ Thereafter he should stand with 
lus face tmnel towards the east and the fingers of lus hinds stretched 
forward with wet clothes on, and also dul} punbed baling placed the 
leaf on his head ’ Here, moreover he should take his stand in the 
nwM lain as Pitamaha has stated He should stand in the mandal i to the 15 
IV est, with his face turned towards the east, and dul) purified 

Paqf 113 * 

VuliDU ' states what is to be done by the ( pci son ) accused as 
well as by the Chief Judge ‘At the beginning itself he shall 
mark the hands m which paddy has been crusbeil ( The two 
liands ) in which paddy has been crushed are the hands in whicli jO 
paddj has been crushed By this it conies to be stateil as of cooi®e that the 
accused shoiil I crush the paddy with lus hands and stind with the 
fingers of his hands stretched out The meimiu of the e^pussioi ‘shall 
mark.hasbeenehboiatelby NaraJa’ ‘lie shall tarefally muk the 
signs on both his hands which weic made Iwfore an! weie (l\m„) luldeii 25 
with scars and without scars also The tntauing is tliat with the objtct of 
maikmg those which existed before the hoi hng of the hie he should makt 
signs like the swan s feet by means of the led lac die at the ®carred sjxits 
in the two hands of the accused fco also the Same Author sa} s ‘ At all 
the scars on botli the hands, he should make the maiks of a swan s feet 30 
Yijnavalkya * states the performance at the next stage “After hav ing 
marked the hands m which rice paddy had been rubbed tliereaftei one 
shoiil 1 place leav es of an attha, and as manj ( rounds of ) thread shoul 1 
he coil around Vijhnu’also ‘ Thereupon, he should place seven leaves 
of the afiaitha tree m the hands stretched out, of the person with bis face 35 
turned towards the east These moreover, together with both (his) hands, 
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tio tlte land afttulH henm^ 

he should circk lound ViUh <1 thread’ B3 tlie use of thi woid tilth, 
‘thereafter’, nt both places, thisappeirs to be coiueje 1 m/ according to 
this view, the offering of obhtions etc which has been «tate<l in other 
^nirlis to be performed in the interval between the nnikiug of the hands 
5 and the placing of the leaves that should not be done 

Tlius inoreo\erj whit has been stated b^ Narada, \i/ In this manner, 
having done the marking of the bauds of the accuse! out dioul I offer 
oblations ofgheeintotlie6iewith(the recitation of) mantras witlithepur|X)9i. 
of securing peace Wl en the Gods an! theguaidian iLities of the regions 
10 haie been Hp|>ease 1, he sliould turn bis facetOHoird* the sun an 1 pronounce 
loudly tins mantra ‘0 Fiie, thou moxest in tlie insi le of all beiii s and 
art witue«s , thou cirnest the oblations to the ^ods, an I when ol luions are 
offered to you you bestow peace \\ liite%ei (be the) sinful or meutorions 
acts of men which lie hidden thou alone knowcst 0 Gotl, winch mortals 
lo do not know Since I who Ime been accused at liw am j laced under a 
suspicion be pleased to free me accoixhng to Dlnrma While lie is al 
dressing in this way, the liands of bun the intelligent one should be 
covered with se\eu e\en leaves of nallha The meaning is ‘with 
mantras’, « e suchasM AnAueHu ni/«a etc (witli bhek dust etc), 
20 witli nine mantras, bangiog out the phuets the Gods such as t)je 
^ asiis Aditja« and Rudras, and also the „inrdian deities of the ijuarten, 
Avhen appeasetl witli tlie oblations of gbee offered in their respective 
names all that shoul 1 be regarded as optional 

As for the characterisation slaleil of the leif vir even, tint is 
25 always apphcible Ihus, m the case of both alternatives the leaves si oul 1 
be of even size likewise in reganl to the encircling, tlircal also a 
special rule Ins been stated by the Same Author lie should encircle liotii 
Inn Is with seven white thread 3arii9’ ‘White, le of while colour 

As for what Ins been stated m Another Smrti ‘ W hen carrjmg tlie 
30 red hot iron m bolli his hands cov ere 1 with semi tri t le-ues, an I if 
unbniiit at the seventh step 1 1 w (ii^irkd is) innocent , that has a 
reference when the II uib/ I leaves arc not available As «a}9 PiUmih* 

‘ 1 rom tlie pipf nbi is the fire proilucc<l juf j>o} 1 1 as becu declared to be the 
tin ' of trees therefore, a w isc man should place its leaves 011 the two 
35 hands The meaning is tint iW/ 1 is m) I11J1I3 praiseil therefore its 
leaves onlj should be taken as far as possible The A“fim leaves have also 
been added to lilt leaves staleil before To tliat effect loolher Smrfi 
‘ beveu /a/TVi/a leaves or tie Mm leaves similarlj , of the dind, seven 
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leave!, and nee beimeared witli cards, one should pi ice” Likemse one 
ihouH place flowers also, as Pilamaha has slated ‘‘seien fnpimla, whole 
nee grains, fioivers “ind curds’*. 

Thereafter, when tlie iron W1 is heated, the Chief Judge should 
resnectfulK addiess the fire in the iron ball with the mantri commencing 
iMth “ 0 fire, thou art the Gods" etc and ending with 0 great Fire To 
that elfect Pitamaha “ W hen it has been heated, theiesfter, being dnlj 
pnrilicd, one should invoke the lire, after, honreter, haling perfoinied the 
inioration of the Gods 111 accordance with the iiiles 

I’AOE 114* 0 fire, thon art the tour gods, tliou art also offered 

obhtioiis It tliesaaifices, thou art the month ot the 
Gods, thou art the mouth of the philosophers Being in the ^^omb o 
all beings, thon kiiowest all their good and bad deeds , since thon imriflest 
the sms, thon art called the purifier In tlie case of sinners 0 lire 
ealnbit tlijself, appnr in flames, 0 thon holy purifier while to those who 15 
are pure m tliought, be cool, 0 great Tire 

The mention of the ravoeatiou ot the gods, such as Dliamia an 
the rest, 1 . only an extended application of the iitual coinniencmg w ith 
the niiooation aill ending with the pnriltcaticii ot the hand o he 
accused, and the placing of the flower Viiha.' howeicr states a other 
niantiw in the form of an address to the lire ni the iron ta Thou 0 
Fire dwellest in the interior ot all created being! hie i w. iw!! 0 Fire 
thon Inowest what niortil! do not eompreliend Thi! man 

„cau.e de,irc, to be cleare Itrom guilt Therefore may est thon de uer 
,„7rL tl 11 . doubt accoiding to law ' riils niautra ,n the form o an 
d ir “Ts to be used n, entirety and not by ahernaiiie!, he objee 
4”rf ror,l»n.glsirt.cn!.rljoonee„tn.tedin the per, on ot the acenaed 

haiiiigtobeieparatelj aclneieilintheolien 

.t.,s *.aw » raf Narada ^ \ir \\ iieii It has Dcen 

As tor the iinocatioii m the te\t ol niTioa \ir , , , 

n . 1 .1,. il.,,.! hratm ' u linre Br.hmaiia who reieres the truth and i, 

fo" mo." amonU the .Imnld nddress It a. follows i|,.,ten to the 

law ot Mann winch 1! ,n,.minemW In the B...r.t.an '"'•'■I 

Ti, .art flin iiiciiis «-t punlicattou and ll>e exalted mouth of 

alUhe ^r-^- “welling ,1. till he, rt ot all l.nig., Lnowest .In, afla.r 
Truth a^i 1 ral.el.oo .1 proceel from ll.j tongue I)e..n noi to ,h ,w th, .dt 
nnwortl.) ot the character tlin! attrihoted to t liec n, the \ ela, an 1 other 
W.Vs Ihis man (tUdefin lent) lia* l»eeii thus tlu r,:evl h> th e other 
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Procedtre after tJie mtocalion 


man (the phmtifl) and has denied the chir^e (declaring) ‘I irill hold the 
fire, 80 as to show that it is all untrae ’ Thus confining in truth, this man 
IS holding thee Therefore 0 Fire, be ooo’ for him, if he is speaking the 
truth If, however, he be telling a he, as a sinner, burn his hands ’’ 
5 has been stated as the invocatory address, tkat alternates optionally with the 
invocatoij address stated by Vishna and Pilamaba as having the same sen'e- 
When the invocation 13 made as stated by Narada, then the Same 
Author states the procedure to be followed after the invocation “This 
prayer having been carefully written on a leaf and recited, lie sliould 
10 fasten the leaf on his lund and after Iiav mg done so, should then give 
him the iron ball” The meaning is tliat ifter having made him carefully 
listen to the import of the aforestaled invocatory prayer, as also the 
meaning of the innii/irt state^l on the leif which was placed on his head, 
and after depositing the leaf in its proper place, the iron ball sliould be 
IS given (into his hands) 

When however, the mvocator) prayer IS made as state 1 b) Vifhna 
and Pitamaha, then after that is offered, Pitamaba states the procedure 
‘ Thereafter, taking it up the king intensively devoted to Dbarma, by 
means of a proug, should plavc it in Ins hands or one appointed *' Ihe 
20 order of words IS that ‘having taken up t!ie iron by means of a prong’ 

‘ One appointed ' t e the Cliicf Julge 

YajSavalkya^ states the proceiluie to he observed before the placing 
in tlie case of Iwtii alternatives "OFire, thou pervadest the innermost 
parts of all created bcing« you are the purifier 0 omniscient declare 
25 like a witness the truth about me from my virtues and sms’ After he 
Jhs addre seel in tins inanner, be «bouId place in both his hinds a 
smoothened ball of iron weighing fifty / ttaa and (nijik) redhot by fire ' 

‘ ^\hlle he has addressed III this maimer,’ i e while he was making the 
invocation of the fire as aforestUeil ‘ of ins ’ i e of tlie accH«ed 
30 The Same Author’ states the procelure to be obstived by the jiitu’e f 

after the iron ball is placetl “ He hiving taken it (into Ins hinds) shoal 1 
slowly walk through the tesenmtiidiUts ’ Its meaning li is Wen exjxiundetl 
by Viihflu* That man after hiving taken it, should \ roceed through the 
(seven) arcles putting Ins steps not too hurnedly, noi littgertngU eitner 
35 “Through the Circles i e the ineimiig is.coiiimeiicmgwuhthesecond 

and cn ling with the eiglith To that effect also Nirada ‘ Having taken 
it up m both Ins luiids, wl en addre«S€d by the Chief Jul,.e, and havitip 
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After thromng the ball exananalion of the palm 

stood in oile, from there he should proceed to the other seven in a stnight 
manner Without being confused, he sliould go slowly 
Pagf 11a* unprovoked by the fire should not let fall without 
reaching (the point of) the ground which was fixed 
ujioii , he should not go beyond the nuindafas nor should he place his foot o 
on this side and having goue through the eighth mandala, the man sliould 
let the hre go from there ” ‘In one,” i e in the first 7mndala , ‘from 
there, others ' i e the second and the following The letting down of the 
fire moreover, shoal 1 be done in the ninth raandala as Pilamaha has 
stated “After having gone to the eighth man lala, a wise man should 10 
throw (it) down m the ninth ” 

After the placing down, Narada states what is to be done by the 
umpire “He should make an examination of the hands of him nho has 
left off the ball , t s the implication is with a view to ascertain tlie 
innocence or guilt 15 

Theie, the Same Aulhor mentions those signs which are iiidicvtive of 
innocence In the signs obsei ved before there one should mark otheis 
also IE another circle o£ red colour caused by Uie fire ( is seen ) such a 
one sliould be legaided as impure and deeply immersed m the path 0 £ 
untruth The uieining u that onem both of whose bin Is is observable 20 
any tumour or the like (mirk) caused at any place one should know such 
a one to be unpurgued One, moreovei, in whom none such is found, 
such a one should be known to be innocent 

lo tliat effect also Vulinii * One whose ban Is ire biiuil even so 

little, shall be deemed guilty, but if he remains wholly uiibunu that man 25 
IS Jrml from the charge ’ 

When liowever there is adoubtwhelhei he isb init or not burnt there 
sijsNarada^ ‘If U cannot be iletennmel whether the litii Is irehurntor 
not, one sh ml I give him padd> ncc to be crashel with «ll his might eevon 
tunes Ilie griiiis Iiavingbeen crnshcJby him if he is tleclare I in this way 30 
to bi, imbnrnt by the members of the Court he shall UoinunbK ij« let 
off 13 (being) innocent if be is burnt tie sliatl (ve p imitie I lu due nr let ’ 
Pilamaha ilso ‘ When it was earned thereaft-r, one shod I rub 
p «d Ij rice or barlej if to the end of the day there be no disfiguration, 
one should declire Imn to be innocent Tlie meaiimg is ihat when both 15 
the hill Is irc without nnj disfignraUon, one ahoul I dedare liun to be 
iimoteiit ''Jilt reil as When both the hauls are w ithout jm 
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The te$t tmocenct. or cthenmse 


dishgaratwn’ Actoidmg to tlieir opinion immediitel) iftei the carrjnng, 
the innocence should be detei mined 

It msj be said, indeed jf the re icliiig vtz 'it the end 
A^ Onrtcriov o£ the tKy, he shoald be declared to be innocent* be 
j adopted there iionld be a contradiction Mith the text 

oE Yajaavalkya ^ ‘After he his thionii inij the ( bill of ) fire, and 
lubbed his hinds \Mtli iice, if he (is found to) be imburnt he 
should obtain 111 icqmttil” ( The Answer is ) Do not sij so 

For as is the case imUi the lale ‘After tihing may, lie offers 
10 the pand/iis^ as oblations into the fire’, the gei undiil ternmntion is 
possible e\en if tlieie be no close conligaitj 

As for whit Ins been state I b} that Author^ vi? ‘ If the bill fills 
down in the wiy, oi in the case of a doubt, lie should cairy it agim", that 
his a reference where the doubt is not diapelled, eien when the jnddy nee 
lo hive been rubbed, or in refeienct to 1 state of doubt is to whether the 
iion«biirnnig or burning will be the result of tiutli or filseliood oi whetiier 
these resulted owing to attention or iinttention is to the visible mirk. 

In the lest ‘If ilie ball fills down in the wiy’, should be understood 
IS implied , the text ‘And it he is not found to hi\ e been bui nt* I or if 
aO he 18 found to be burnt, the want of innocence haring been deterniiiied, 
there would be no loom for cirrying igain Hence ileo Nirada * “He, 
howevei who lets it fill m the midway, ind is not found to have been 
burnt, he should be iinde to canj the h»e again , this his been fixed os 
an established lule*' ‘And is not found to have been burnt’ i e tn the 
cavity of the two liinds, is to be understood 

If he IS found to be bnrnt It my other part, evtn then lie should 
certiinl) be made to carry ignn To tbit effect also Kityiyana If the 
accused person slips off oi is burnt it any other thin tlie (pioper) place, 
the gods do not legird him is burnt , to such a one it should bt idmini- 
30 stered 1 'am also ' Again il'o t e. even once more 

In this connection Narada* “Adopting tins procedure should the 
ordeal by fire be idnimisterel it all times, has it been stated otliTwise 
tiian m suminei iinl duung very uild reason’ 

Thus ends the precedure abaut the (ordeal ol) Fire 
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Non, a* (t!»eor?l«a!s of) a»>*I ti n** J'ftrj «{> lo 

juinistfrft), niihout iiioitioiiin:; ihe |)ro»TiJiir«' tl)frffnr. 

I’aqi VIC* tViepToc^urefDtttVieuriVMV of) K*/i'<n^VK'jns«\o*cr\V)c>\. 

Koi&Tidfin; 

Tlicre YijiiTilkyi ’ : “ worshi]'j>f«l th** stern ilcittc«, he 5 

s’loulil collect the \\.ucr u» whidi tlie\ nerc bjthol.’’ * Mern ih'itici,' such 
a* Uiuln*, Diirg^V, Adllja, and the hke. 

Tlie iii«n]jii» is, ihattleQiW Jml^e jfttr hivjii^' o!'«erveil a fait. 
lii'in" «luly a«u of the*c mill ihc a.niibl |risti\ rifH* ;:rinii, • 
etc. and after hasiii': UiUietl (it), then lie c.irr\ tint loter of its lO 

hath to the place of the ordwi Havin/ j>o«te'l the inin there, and after 
1*3' in.; {>erfunne<l the pojceihire common to ail thennlmls vi/ emiimenein.; 

"illj the irnocition of Dhinniaiid eii'iiii,; mth tfie plirni'; of the Inf 
njvni the hft 1 of the ao-nvl. and lunum; the jnij'ol mth In* fare 
I'lAards the eait, lie •hoiihl nakc him drink three Inn UnU from the water 
« preJ«ar^^^•<fore A m in'/.i'o for three handfiiN monviieT, ih'Mjhl U* 
tnide 'll that ^er\ time with omdiin;;, >■> las Infii hy tie 

cnmmentntors Ifa'tn,; made him (stan I) firing the son, an<l nftcr makin:; 
him I ear, one ihonM nnke him dniik To tint cTeet Vi)8anttiya ' : 

*' Tlierrafter, Iiim hear (th"* irwinte.i) lie slum!! make him drink 20 

fri'm tJjt water thre- handfciN” 
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Deilte'i xuhoie w^er $fiould admmiftrtd 


‘'HaMng uuoked the terrible deities, from tlienitei of then liath Miould ba 
dimik tlireehindfulsof witerjUtteiiii^atthesame tuna the words, ‘f hive not 
doiiLtliis intentioinlh nithliis ficetuinetl tonirds tl|e deitj (ni\oked)' , 
In tins wa}, It nn} bijipen th-it the Kosi may be administered by 
0 bi moling m the lutliwatei of any deity wliatsoevei bo PilSnialia states a 
regalatnig rule “Of that deitj whose devotee he is, the water shouhl be 
drunk b} him In the case of an equal reginl for all the deities, that of 
Aditya should be given to b» drunk The watei of Durg i should be 
given to the thieves, as also to those who make a living upon their 
10 weapons The water which is of the ( ie3pleiident)Sun, a Bnhinain must 
not be made to drink that” 

Thereattei, the Same Author states the rule legaiding the part to Iw 
bitlml ‘ Of DurgijOneshottldcausethetiidnittobebitlied, whileof Aditva 
the circle, while of the other deitiesalso, the weipons should be bitbed ' 
15 After the drinking of three handfuls sa}s Kalyayana; “Now, if a 
cahtnitj through fate occurs within three weeks the accused should be 
compelled to pay the amount, and a fine also" 'Calamity through file' 

I e the appearance ofa diseise caused through divine agencies 

The diseases caused by divine sources have been pointed out b} the 
20 Same Author “A wasting acute diairhcca, emiptions, pain in the palate and 
bones, an eve disease, a throat disease also, and delirium is caused, heathche, 
and the bursting of the arms also , these are divine dtsv ises for men” 

Other causes also, indicative of a defeat hive been pomteil out b) 
Vishmi* “He to whom happens within two weeks, or thrue weeks, an 
25 illness or fire, or the death of a reUtive, or a heav) visitation by tno king, 
one should know such a one to be guilty , if otherwise, (to be) innoctiit". 

By Narada ^ have been raeiitionetl ( the •signs of ) a defeat, such as ties 
truction of propertj and the like “If within a week, or also within two 
weeks, occur to Inm any disease, ( loss from ) fire, death of a relative, 
SO destruction of property, or extinction of wealth, to himself personal!) 

one should infer from it Ins defeat ’ To himself, 
PaofHT personally,* t not along with a group The word 
‘properly (ortAo) here, is intended to indicate sous and 
the like , otherwise, the w ord ‘wraith’ {dham), would be meaningless Hence 
8*1 also Brhaspah * . “If within a week, or within two weeks, one to whom 

edition, it appear* read* qw as he traavUte* ‘1 hare* and 

do«* not mentloa iDtentlonally 
2 Ch 3 : 1 V. 
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Intemilsfor atvaihng the result 

1 1 cakmity w produced m regard to a sod, wife, or property also, SDch a 

one should be regarded as moocent, and there IS no doubt ( atat this ) 

By PitSmaha has been mentioned othei internals also lather mt 

three rnelits, or seven nights, or even two weeks also, one to whom y 
calamity IS seen (to have happened), such a man is certainly a sinner, 

‘To whom’ i e to the accused 

The Same Author says that the guilt as a sinner is interable not on y 
(rom any untoward happening to the accused hiuisel persoi^ly, but even 

troman untowardhappenmgtohiskith and kin also ^ot on y o 

himselE only, hut -E to ( any of ) all his kindred occur a ( mlamity n th 

form of a) disease fire, or the death of a kindred *at even is 'ts 
indealion" The meaning is that, it is not t^t 

such other untoward happening occur only o i all his 

tbeKosa,hutontheolherhand,ifitlmppenstoany one among 

“ By ■ '1 another interval ha, been stated “ He, moreover, to 

whom no mistortuDe happens speedily, must be held to be innocent m 
regard to the oaths ” ‘Misfortune,- AH,h, . e '‘V 

:erty”t if e decisive of 

zrrufoah.— ^ 

being appropriate lo such ’ ^ ,j ,^j„,als of three nights and 

LX^rmg'iLncu toKoa, have been mentioned in 
regard to Kosa . , , i.. 

There also it should be understood that the interval of llime night, 
ha, a reference to an offence of a smaller d^ree than < ” 

administered), while that with an interval of seven nighte, howeier, 
of less de .re! than that tor a thing m regard m a 
charge), for one tor - VeAs 

;rd“;To;,'irrir.hr..ffW 

the drinking ot the Kosa has been ordained 

Haling regard to appropnateness however, m all cases, it an 
nntowardness i, seen at a time atur the stated interval, the person who 3t 
has (been allege d to have) committed the crime should not be sutgected 
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The Rice Orletd its d raltcm 


to a process o£ purgation, as the internal is quite eaougli aud because of 
the possibility of other causes leading to (the occurrence of) disease etc- 
Hence also Narada ^ ‘ After (the lapse of) two weeks if any ( event 

of) great calamity happen to befall any one such a one must not again be 
5 subjected to a charge by the wise os the appointed interval has been 
passed The expression ‘ Two weeks ' js (only) an maication ( by 
implication) of the intervals stated before, and by the mention of the 
expression ‘by re ison of the appointed interval having been passed’ it 
would be equallj so even if it occurred during any other interval 
Thus ends Ihe Law abonl Kola 

Noio the Rice Ordeal — 'TanditlaTidlnii 

There Pitamaha Kow I proclaim the rule regarding the grains of 
rice which have been ordained to be eaten The rice (ordeal) should be 
administered in a case of larceny bat on no other occasion whatsoever, 
15 this 18 certain ' ‘ Other t e m cases of adultery with women and 

similar other cases not involving a money claim 

In cases of disputes involving money however, even m cases other 
than larceny the rice should bea Immistered ns Kalyajaoa has stated For 
a half of that, the nee, and there would be the incongruity of a 
20 contradiction with the l«l Where a donation is denied ’ with which 
the passage begins Tlierefore the use of the word larceny should be 
taken to indicate disputes relating to property 

Here the performance is (to last) for two days There, the Same 
aolhor states the acts to be performed on the first day One who Ins 
J 5 purified himself ahould wash the (grains of) white rici., 

Paoe 118* paddy and not of any other and after placing (these) 
m an earthen pot lu front of the Sun after hav ing 
mixed them with water used for the bath, one should cause it to remain 
there it«elf, having first performed the invocation etc at night according 
30 to the rules. The meaning is that the Chief Judge having wished himself 
pure at night, having placed the nee m front of the sun, not at a long 
distance, and after hiving performe I m entirety the j relimiinries common 
to all ordeals, such as commencing with the invocation of Dharma an I 

endiD" with the oblations, and having washed the nee as so placed with the 
*95 water'of the sunwasb, should place it there onl) until the morning time 
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In the morning also what is to be performed, that also has been point 
ed out by the Same Author ‘ In the morning should (it) be given three 
times to the party with hia face towards the east ’ The meanin" is that 
the rice deposited at night should be given three times to the accused 

The Same Author also points out the part to be performed by the 
accused in the form of a repetition “ To one who is seated with his face 
turned towards the east, who has fasted, and who has bathed with the 
parchment placed on his head, having caused him to chew the nee, he should 
be ashed to spit thrice on a leaf ’ The meaning is tbat commencing with 
the sitting with the face towards the east, and ending with the spitting, all 
these should he caused by the Chief Judge and performed by the accused 
In regard to the leaf also a speaal rule has been stated by the Stme 
Aolbor — “ Of the IMrja (birch tree) only, and not of any other , if (that 
he) not available (then) of the fnppala ” 

This morning performance, moreover, such as chewin'^ etc should be 
done at the Sun s eclipse , so says Brhaspat, « « After having observed 
.festal the Sun.echp,e,a£,erha™g (I, 

should chew the rice ^ ^ " 

Ukemse the ^ also have been slated by the S.a>e 

Author * ‘ He IS (regarded as) mnocent. .f *k . ^ 

, £(.t be) m,«dw.th blood, he„go.u“‘-‘'tte.p.t » wh.te , moreover, 
over , L, « that not only for a ns„4 , of the word ‘morr 

but tUt esen npon any other .,g„ “ he (reprded a.) gu.Ity 

whose blood ts seen (to tssne forth) or who„^“« He 

hinbashal.e,oneshov.ldFrononace h,m to ^ » or palate s.nk, or the 

Thus ends the U« 

Sow the Law aheut the heud H 

amaha I shall now state the an^ * 


There PiUmaha 


lor the lifting op o heated ra«lo One .jKoous rule of procedure 

iron or of copper of sis ? , a mondota^ote a pot made of 

earth of the mea.nre of four o g to Vo„ or a e.rele dog,„to.the 

1 e m-hort a circle ="'"8 Ptotth,;, ' e circular manJala 

or oil or with the cow s ghee only, and ha„„ '» t *,t|, oio„5oj |,„tter 
at the ordeal .pot, there one ehould heat « sbh.hed a Lauk.ka lire 
‘ One should fill it wit i c an ot od Wrigi, ' **®e Author also 

taking up cow , gh. 0- wh du^ ^r. 6 ^ Au 

Bv reason ot tlie use -j , , b*, it m tliP fin*" 

comhinLmrfc^iiSS' -ouie hold to. 

1 CbX^ but tbst^ 



not correct; tlicrulcof 

ou‘ °r‘ r*" ''“W bo,t-°„ , one .honld p,.r 

5 whfr.rr''"’ ■'"'"'“‘X a™"!;:''. etee of the we#t 

comtnonV”// one s!in,!l l ° alsa, 

Dhirmaand* '“o’* “* comm" ‘^‘'S'neraliiroctdDre 

Uharmaaadend,„g,v,th,he,,Ue.„“T"r'f'"?" ‘be .njafon o( 

Thermfire, m rcgarel to tl,r,!* ''of on the head. 

10 theaStf t?"' "‘’“he 

ebould throm a^|/"'i"J ““‘I oil 'V” “= 'e?"”*' 

toWo witTTr f ^ ”■ ‘"‘o « He ,I,n. I t “ ” beeted well, he 

bisfingen, or on together* h" 

pure since hi « produced' • j' ® does not shake 

15 L ..xteeLh „ ?? "" ““feeted • ‘“be 

me.ajure of tw^X w *""“'*«1 <o eacIndelhe^T ” ®”'‘‘ °°'’ 

" "-rd^t IS' 

oil ‘th^f 'Into It* iV’ "'^tJuId tbroTT- 

so togethS of Ult d '‘>S''ber’ ■ r the mj'’ butter and 

In regard to 2 ’I'tern^^ff h“f fi“Ser’ ■'”"'°® 

ii» 

hnAu t olgold.siIiTPr Jr° impression, and mide 

26 bad been heated to the boding po,’, , ?T''’ ™'' 1b' Pn‘ f"-5<ei 

and rieing up, and which doea^^t ,d u ™''e! and circles are railing 

^'1 points (of the fingers), he should test touched seen at the 

^^'■‘“Sb'eudippedmtoiO.and tliua ^L^^^bP of a green leaf 

then he should address it with the Wt ^ ^““"S “ orispmg sound , and 

30 'bnnnrt the purest of all things, thou a'rtfe ”’7^"^“ butter, 

ft, s man, 0 purifier,,! he ,,gS., 3 ,™J‘‘b''‘-”broeu at a eacr.6ce Burn 
Heehnnld ( then) canee ‘be «n Ipn" .^,h b' bemnocenf 

bj the (aecneed) person who had obsi^rf a fat t n u ^ “> •« naught 
clofte, on The umpires theu should exammf h f n"" ‘ad wet 

no bode are eren, ., to be considered ,„^Zir„fh “ ’'bom 

Here, the hftme no of th. »‘b'rwtse, he is guilty ’ 

..fte.nspec..onha,“hr'XtrL1e7.Lt“^ '”»"er only, 

Tbus end, the Saleaboot the Heatedlutl. ° ^ 



Ph&la—Pltxtgli^tare 

iloff the Rale about Ploughshare — Phalaridhih 
There Brhaspal. ' “Iron in weight twelve pda, 

IS what 13 called a ploughshare It should be eig t aii^ «s o 
an^idas broad ' Having (made) m this manner, having “ y ^ 
fire prepared and established at the place oE the ordeal and after the entire 
cereLLl common to all the ordeals had been gone mt - such as 
commencing with the invocation oE the Dharma an en ‘“S ''' _ “ 

of the leaf upon the head o£ the accais^ ll 'L ( tobl 

heating it well, however, the Same Anther states e proc 

followed) “(The Ploughshare) having been made hot “ 10 

should be made to lick it once with his tongue K ® ° ’ 

obtains acquittal, otherwise however, he loses his cause 

The usu of thu word 'thiet' IS md.cative by inuplicition, of the accured. 

Thus ends the rule about the Ploughshare 

Now the Rule iboutOliarun-OliariMiariJliih 

There P..iu..h, 'Now I shall descril. the test bj -d 

AJharmu (The images oE) Dharma ahoold b- ^ 

silver, and o£ Adbarma oE lead and iron , or one s oi P ^ ^ 

oE) Dhirma and Adbarma upon a bircb leaf or nFD a f „„ 

blk colour respectively Having duly sprinkled “’''“^3 ■“ 

products, one should ofer worship with sandal P”‘' 

Dharma kould have a white flower, and 3“ “ 3^ j 

ol black colour Having thus established and besmeared 
place the two by two tall. The two ball, should be preparrf eiAer 0 
cowdung or of ilay, and should be placed nearby "“L ^ 3“" 

earthern pot which had no cracks at a pure spot wh.d. hid been 'Cnshed anj. 

duly ameared, in the presence oE the Gods an e r , ,, 

one should lu^ke. a, beEore, the God, and the guardian oE the world, and 

preceded by the invocation oE the Dharma 

mationthu, TEE am absoteel, £r™ trom bin “D > 30 

Dharma comemto myhand ,a„d tbereaEter 1 ™^'“" J ““f whJ. “ 

Uke hold oE one lE Dharma . a taken he >, (dectod) “ " 

Adharma(.stake,Oheis{eon,.d.redtobe)deEeated mtlns manner 

been hrietly described the te st by Dharma and Adharm a 
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‘Lead and Iron , i e prepared oE lead and iron combined together 
Some describe as prepared of lead and prepared of iron , ‘One should place 
the two by two balls’, t e the meaning is, that one should deposit these 
two m the intervening space between two bills 
S The balls should b* prepared with proper measurements as Brhaspali ’ 
has stated “After Laving made of equal size the two should be placed 
unobserv ed on a new pot’ *lf I am absolutely free from si^ may Dlnrma 
come into my hand’, this Mantra, the accused shouM pronounce, as is indicated 
by the pronoun T m the mantra Everythmg else is clear m meaning 
10 Tims ends the rule ahaut Dharma Process 

The Gliapter on Ordeals also ts finished The part ahonl evidence also is 
finished, 

Pagi. iso* FIKAL decision and similar procedure Nirnayadi Krtyam 
There the Sangrahakara ‘The evidence establislied m support of 
16 one’s own case and in accordance with the modes stated, aftei having been 
duly examined by the king and the members of tbe Court also, the success 
and defeat should be determined He who establishes his point by means of 
evidence, m tbe form of any of the varieties specified, (the point) co»evaI 
with the recitals m the plaint, such a one is declared to be (the) successful 
20 (litigant) One who does not establish, or exhibits quite a contrary ca*e, 
or one who has been found to be guilty of a vitiated cause, such a one» 
moreover, is (declared to be) defeated “ 

In this connection Vyisa “ Tbe king however should punish one 
who his been defeated, andset about doing honour to the successful (party) 

25 even if not defeated, (but) those who are obstructive to the Vedas and 
S^stras should be subjected to a penalty ” Tbe honouring should be done 
by (offering) sandal paste flowers, cloth etc, as the Same Author has stated 
y Tbe honouimg of the successful (party) is stated to be by means of 
sandal paste flowers clothes, and the like ” 

30 After the starting o£ tbe honounng states Kalyayana v“The 
(successful) party should be duly invested with the matter established, after 
bemt' in due form felicitated, while the king should offei to him a document 
m bis own hand ’ Narada “ The property which was placed before tbe 
Court whether movable oi immoveable, should afterwards be caused to be 
35 delivered with tbe increase to tbe successful party along with a document “ 
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‘ Docament i e the document of 8nccc«8 To that cITcct also Brhaspali * 
•‘When a king pa«sea to the sacces-sfal party a docament containing the 
evilence of the first partj, anJ of the respoiilent, and concluding with the 
final decision, that document is called a decil of success’’ Wliatever is 
to be entered in a deed of success all tliat has b‘^n stated in the rules about 5 
documents, and tlut should be followed here 

YsjJaTilhya* states a •pecial rule in reganl to certain points (irisin »') 
intheleil* ‘ *^hoald lie duly inaestel with the nutter estabhslied° 

“ Wlicrc the defendant "ets up a dcnul, an 1 it is not confinwl to one onlj 
of the manj jnrticulars written m tlic pUmt screrallj, anl the claim is jo 
(stlerwards) pro\c<l m one particular, he •hould b- comjielletl by the kin-^ 
to {laj the-entire claim , he (the plaituifT) shonl I not, however, be allowed 
to rccov er (from the defendant) what ha I not been allegcil m the plaint *’ 

Hi'* meaning of Uni W’lierc a deUn Imt gi\ es a denial regarJin" coins* 
cloUies, ornaments, and many otlier tlmi^, winch were 'ei cut at the time 15 
of the phint.and after the wliole »\as aflirme-l on oath, gives an ansner 
'Tills IS false, atil has b^en prove I on the strength of evilence m 
regir 1 to one point an I has lieen ma le t > admit Urns 'True 1 lad taken 

Uii,* lucli a one sliouH be coinpelleil In the king to pay to the plaintiff 
th<* whole of the cljiin set out m the plaint 

Tlius It IS not that the p-Jinl set oit in the p’unt and afterwarli 
Ueratoi b) the plaintill ihoul i lu be uken by the king as it was lobe 
psen TIm IS whii ronies to ha\e l*een sU’el \fler div>anhn' t\\ 
canruinvention the king ihoiill deale hspute^ in aa-rmUnce wiUi actual 
fictf Wlial lias been siatevl m llm text* • >>11 l-e rowe.! to n, a a,e Of 

tf liiii kind, us Uie frnihileit intent is jrme'l m this cise 
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if a cHim lias been established as to one portion (only) (there) the entire 
claim as alleged must be paid ” 

(Itmaj be said) Indeed, if ancient texts were to be interpreted as 
stated before, they would not be decisive on a point of 
5 An Objectio'i Ian, for (in that case) their decisive character would be 
stated to be in pursuit of circuma ention ” 

The answer is Yes, troe still there is no fault, as m regard to the 

Tnr AhSWEii matters stated before a decision at Ian may affect 

adversely a decision according to Dharma Hence 
lO also Brhaspati ‘ “Where a decision is given exclnsuelym pursuance of 
Page 121* the Slstra, it should be regarded as a decision at 
law , but Dharma (law) is ignored there “ ‘Where’ 
I, e such as in cases stated before and the like 

As for what has been stated by Kalyajana “ Even if a complaint be 
15 m regard to several points (still) as much as the creditor can properly 
substantiate by (means of) witnesses, so much property shall he get”, that 
has a reference (to a case) where the portion which is vitiated is not 
entirely non-esistent, for here (also) as 13 the case with ancient tests the 
defendant does not deny everything as vitiated in entirety 
SO Some, however, say that this text has a reference to (the case of) a 
debt incurred by the father etc and (demanded) to be paid by the son and 
others by saying that by reason of the fact that a threefold answer of 
denial, *1 do not knoiv is possible only in such a case, that is not correct, for, 
even in a dispute regarding a debt incurred by onself, a threefold answer 
25 due to forgetfulness &c is possible In a dispute regarding a debt incurred 
by the father etc fora son stating an answer of denial, viz This is 
false’ even as much as would be regarded as known as would be establish ed 
If however, it be said that m the case of sons and the like, an answer 
such as ‘ this is false ’ itself not possible, the answer is do not say so , 
30 for that IS possible in the case of those who were adolescent at the time 
irfwa ihe Joan was taken, as also id the case of those who were not major 
under the statement of a mother etc 

Now, if it be said that the text referring to that portion only as is 
established, 13 applicable (only) to the sons etc who declare an answer of 
i’ denial by saying ‘ I do not know then confine its applicability only to 

those who propound a three-fold answ® ‘Ido not know ’etc, why m 

reference to the son etc ? 
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Aspl., it It be seid tint h«.ng le-ird to the lex 
ilonllbepallby the sons wd grindsons , m Else “ ’ , ^ 

eshbhsle bywLesses’^thasareteience to(aproceed.ngagm«^ 

sons etc , Jn it iiould Inxe n reference to the sons who ^ is false 
as the text Eijs ‘m case of a denial, when established by evidenc 

Others, howevei, explain the adjnstment .n another way The tea , 
laying donn that the entire claim shonld be J 

apphnihle where the claimant establishes Ins claim m r „ j 

oUhe nnny affirmed (by him), only to a case, where a pa y se^^^^ 

and (further) boastfully declared that ‘even if the plai ^ 

nttheseieral claims aLmed by him I shall PW ‘beeShihed 

without that hiweier it applies to such only as may have been estoblish 

c.».a,a the lexl ^ Where the 
defenlt. se^up l^.e:ul, S:: is i^t tonfined to one only ' ha. been 
Slated without any particularisation Nor, moreover, Jl.' 

to say that as this text has a reference prominently to . „f 

reference to the emphatic assertion is only * „p to^ 

that test, becauss as the conclusive decision of th. tria “ 
circimvenlion m the form of a universal dstoa • *he P 

element of circumvention is established in rega ^ 

text It th. compulsory payment of the entim claim be b^ " 

the complaint Itself the lexl’ ““ “I’ 

and theLo texts also may (be regarded as) of the sim import 

Nor, however would i. he P-P«- six” "‘‘W m'”. 
this way as a ,„„di as the creditor shall establish”, 

complaint covering several conn . Thus enoagU of too 

as Its opposition is taVen away by ^ st^ gh 

much e, shorn., on of other opmmn^ndth^^^^^^^^^^^^^ 

KS.ri^r'^'Tt InTstanU about lepayment by a Brthmana by 

Ktlyayana me Kin accordance with the ways of th* 

conciliation °"’y „,cle<l by force to pay , a coparcener or a 

rr^Sto^rSttop^hyELmvention^^^^ 
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the Kiiig to pay after taluig a twentieth part ( for himself )" The 
meaning 13 that as much 18 niiy come to be the twentieth part of the 
amount to be paid, so modi amount should be taken from the debtor 
This also has a reference where the debtor has admitted 
S' In the case howe\er, of a debtor who had not admitted, Vijhnu * 
"ays j“IE a creditor approadies the King, the debtor against whom the 
claim has been established by him, shonld jnj to the King a tenth jxart of 
the amount as penalty , the creditor also who has secured the amount 
shbuld pay the twentieth portion” The paj nient is by way of a fee for 
10 ‘ this amount being secured and not ns a penalty as he 

Paok ISS was not at ^ult 

'IVhen a debtor approaches the Jung then says Mann* Tlie 
(debtor) who complains to the King tliat his creditor recovers (the debt) 
independently ( of the court ), shall be compt-lled by the King to paj (to 
15 lum as a fine) one quarter (of the sum), and to Ins (creditor) tlie money 
(due)” The meaning is, that a debtor being a favountt of the King, with 
the intention of causing an obstruction by his older, complains to the 
King about a creditor who was making recorerj of the loaned amount b} 
a demand independently by himself t e makes a complaint that ‘lie is 
20 troubling me*, such a one should be compelled by tSie King to pay as a 
penalty, an amount equal to a forth part (of the sum) 

As for what has been stated by the Same Aotbor * —“As much of 
the amount as one (i e the defendant) falsely denies, as al«o as much as 
one(i e the plaintiff ) falsely declares, these two (therebj) offending 
25 against justice, should be compelled bj the King to pay double the amount 
as penalty” that has a reference to a debtor and a creditor where money 
^^been recovered , as it has been stated m the commentar} ‘ on it, since 
the' expression used is ‘offending agiinst justice’ adharmajilagrahan'it 

As to what 1 as b^en stated by Yajoavalky* ’ ‘M hen upon a denial 
JO a claim js proved (against the defendant) he should paj the amount (to 

the plaintiff), and also an equal nmount to the King ’ that lias a reference 

iqa debtor from whom recover) has been made hut who has not monej 
enough for the amount pronounced as penalty, otherwise a contradiction 
With'the aforestitcd texts of Hsna and Vislna wouH ho unavoidable 

*'*’ '• J Cl,”* U 20-21 2 Ch VIII 170 3 Ch. Xnil 69 

4 Of Mrehltltht See p 687 I 27 «x«wvrriu f?Tr^sS5r?I^Tfra«f rs^g 
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For one, however, who files a false complaint, the penalty is not 
equal to the amount (only), even if he has not sufficient money, as says the 
Same Aulhor ^ “One setting up a false claim should bear double the 
amount claimed’ ‘Chimed’ i e double the amount of the claim ‘Should 
bear i c should pay to the King In the absence of that, however, the 
alternative course stated in the fexJ * “Should redeem himself from 
indefatedaeas by labour should be followed 

As for what has been stated by Narada viz ' One must not lodge a 
false complaint , a sm attaches to a false complainant , the penalty which 
his been stated there, the same shall tall upon the complainant”, that has 
4 reference where a penalty has not been stated for each title (at law), as it 
(a rule of) general law Therefore it should be understood that the 
penalty which has been declared by Vishaa for a misconducting claimant i^ 

A plea of denial the same should be stated for a well behaving party m 
regard a false complaint 

Accordingly “ After a denial, when the disputant himself admits (the 
claim), that should be regarded as au admission the penalty for that has 
been stated to be half , in this text the penalty which has been stated by 
Vfita that Itself should be understood (o be also m the case of a false 
complaint even when he himself admits it as such 

As for what baa been stated by Maau * “Where however, a debt is 
denied fay one, but is properly pioved by (good) evidence, he (t e the 
King) shall order the amount to be paid to the creditor and a small fine 
according to (Ins) capacity that has been explained m its commentary as 
liaving a reference to a well conducted debtor unable to pay to the extent 
of a tenth portion by way of j enalty By saying 'by evidence’ the author 
points out that m a trial of two parts (only), merely the amount should 
(be ordered to) be paid, and not a penalty, there being an absence of a 
denial or a false charge m such a case 

In the same way also, in a trial with four parts also, where the charge 
IS foundetl on suspiaoii, or the answer pleads ignorance or the like 
tircumsUnces, by reason of (the fact that tliere is) an absence of a false 
averment or a denial, an absence of penalty should be inferred 

As for wlut la stated in another Smrt» “But if it be m the first, a 
quarter of a fine , in the second a halt, in the thml, less hy a quarter, (and) 
if lu the fourth part he incurs the entire penalty that has been explained 
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m detail by the re\ ered Vdvarupa as anautbontative by reason of its bem^ 
inconsistent Hence, the penalty (incurred) by reason of a denial or a 
false accusation should be taken only in a ti lal ivith four parts wliere 
there e\ists a good cause as its reason In sucli a cise inTegard to a suit 
$ involving the payment of a debt as the subject matter, the subject of 
penalty has been pointed out, m regard however, to suits relating to 
deposits and the like, special kinds of penalty will he stated on the 
respective occasions 

As tor what has been state! by KslySyana '‘He should ask the 
10 (person found to be) innocent to pay half of a hundred, the guilty shall 
(have to) pay a penalty”, that is in regard to a person n ho Las been found 
to be innocent or guilty m any paiticuUr (kind of) ordeal, since irnme 
diately thereafter, the Same Author says In an ordeal by poison, water, 
fire, balance, Ivosa as also rice, and m the ordeal of a 
15 Page 123* heated Mhha, he (the king) should prescribe a penalty 
in respective order viz , a thousand, six hundred, fiio 
hundred likewise, four, three, two and one (In^^dred) also , a smaller 
amount in the case of (ordeals of) small (importance) 

Moreover, this penalty attached to an ordeal is m addition to the 
20 penalty consequent upon a denial or a false accusation or of either, on 
account of the combination of causes A wager, however, is n Ided to the 
penalty prescribed m the Sd*Cra , so says Yajffavalkya * ‘ If a dispute is 

accompanied by a wager then m such a case, the defeated party should bo 
made to pay a penalty, and the amount of his wager ( to the King) and 
25 aUothe amount (in dispute) tothecreditor Narada * also ‘In a law suit 
attended by i wager, he of the two who is defc iied must pay (the amount of) 
hw wager, and a penalty wh*!! liis defeat lias been decidetl u[ on ’ In this 
respect Kalyayana ■' "In this III inner occupying the seat of justice with* 
evenness also and without tikmg si le in the dispute the decision in 
the suits should be made with the Brilijmanas, and not otherwise 
Brhaspati also By the King should be made with effort the luvestigitvon 

1 Book II 18 

2 Intr I 5 According to Asali*ya tlw wager mul not bo laid until tio 
«iw«t hM been rocoiToJ It may bo l.il by «the? parly It ii not char to wbon 
tLo lum eUted IS to bo paid Aeiordiogto Burmese law 10% of iLo sum slaked 
ihouM go totbe Judge and to the I lender *ih! lb» remainder to tbe TKtorloQS pariy^ 
Bee BULirdion i Dbsmraa p 13 (J»Jly) 
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Re ard for a r*gdar imd ond jisl deaston 

ot a doabttol matter three in each a cis-. are eaalted , the loss is causKl 
to one, the snccesslul party obtains Health, and honom , the deteat ed 
party, penalty and restraint , the Kliy acqmres success donation, and 
descipline, and other members oE the conrt acqntre le igions merit 
NaraJa ’ also ‘ Thus a king constmtly trying lairsmts with ^ 

will acqmie widespreal and brilliant renown in this life, and the abode ol 
Indra after death’ B, ha, pall > also ■ The King thn, acting according 

to the dictates o! S iMira ni deciaiiig sniU ap-eads his fame Ear and 
wide in this world, and b cooies a minister ot the great Indra By 
reaching the decision m a cause according to the evidence o w i nesses, 
docnaints and inferential reasoning the King spreads Ins tame tar and 
wide 111 this wol Id all reaches the abode ot Brnd/inn Mann also 
‘ By subduing, however the feelings ot love and aiigei, (the lung) ovho 
dscides a cause accoiding to law, ( the heirts ot ) his subjects turn towar s 
him as the rivers (do) to the ocean That King ot men, however, who iii 15 
his tolly decides suits unjustly m no time would the enemies ot »liat evil 
person bring him under subjugation’ 

Thus m the Smrlichandrika Ihe fma! decuion tie 

Now some tell, relating to the snhjc t ot Penally are being stated 
DaDdavishayani 

There Narada* Corporal punishment and fine, thus punishment 
IS pronounced to be two-Md Corporal punishment begins with (bodily ) 
beatmv and th- like and ends with death i sentence ) The ( punishment 
of) fine b-gms with a KKim enhng mhon-s entiie property Here, the 
varieties ot corporal pumsliment it u possible to enumerate, not the kinds 2a 
ot punishment of fine ns -lys the Sam- Antha, Corjaaral 

punishment has avain been declared to be ot ten varieties , while 
punishment, ot fins aie of sanons kind, The evpress.ou ot ten 
varieties is not mleiide 1 as restrictive of the number, since corporal 
punishments ot s inous kinds arc to he stated hereatter SO 

For,oE mne sanet.es ha, been pointed out to be the corporal 
punishment by Mma ’Mans ‘i « e son of the salt existent has nan.ri 
ten places (tor) pumslnneut , (these are) tha organ the be Ij the 
tonvue, the two hauls uni httbly tie two feet the eye, t he nose, 
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the two eiis the piopeity “ind the body likewise 
Page 124* ‘\lso**. ‘TTie organ’, t e the male and the female 

genetive organ , the restraint of that t e. for 
having a prohibited sexual intercourse , lu the case of theft, however, by a 
5 prohibition of eating and the like the restraint of the stomach , m the case 
of abuse, ( restraint ) of the tongue , m the case of assault of the hands , 
for Licking etc , of the feet , for prying into a secreted thing, the eyes > 
for inhaling the fragrance of the smear on the breast of another’s wife, of 
the nose , for listening to the kings (secret) counsel, of the ears For 
JO offering a bribe of money and the like, by a prohibition of transactions > 
in the case of a maMpiUaka and the like, of the body Tins restraining 
of the organ etc should be made where a particular punishment has not 
been stated for the Kshatriya, Vais^a, and Sftdras, m cases of prohibited 
mtercourse, theft etc and hie offences , as m the lest * “These may be 
1 a ( ordered ) in the cases of (the members of) the three Varnas , a Brahmana 
shall go unhurt’, these having been generally stated m regard to the 
kshatriya and the others 'A Bnbmana unhurt t e the meaning is that a 
Brfihmana not punished in regard to the places of punishment as 
stated before 

20 By saying that ‘he shall go’, the Author points out that the negation of 
punishment in the aforestated parts is only lu regard to the Brlhmana who 
goes to another country after he was expelled, and not m the case of all 
BrJhmanas whatsoeser Hence also has been stated by the Same Aoflior * 
m the foira of a special procedure m regard to expulsion “He should 
2a never, on any account, slay a Brlhmana, though be may have committed 
all ( Linds of ) sms , he should banish him from the kingdom, leaving all 
his property ( to him ), and ( bis body ) unhurt" 

For one, however, for whom there is no (punishment of) banishment, 
the punishment shall be jnst as m the case of the Kshatrijas and 
30 the others For, the Same Author’ also sajs "Ou the (members of the) 
four who do not perform an expiUion, he ( i e the King) should 

inflict corporal punishment and fines m accordance with law ’ 

As for whit Im been stated by Gautama * “No corporal punishment 
for a Brahmana", that is intended as a prohibition against a death 

35 ^ sentence), or destruction of an organ, an 1 not also against tlie restraint 

of an or '■m If it were so, there would be a contradiction with the afore- 
I Ch ^ ni lu 9 Ch Vlir 350 3 Cli JX i8« 
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Special rufra regnrdtTig a BrAhmam 

staled text , hence abo Ins .t been inrlicntaseit by Brhaspali ' Etc" 
ifeonvcted o£ a UMpllaha a Brllimana alnll .«>t be sentenced ‘o 
HJnla also - “Wne men do not preacnbe the dostrnct.on of n limb (in the 
case) of a Br ihmana ” , 

In this way theretore it should be construed that the corpora 
pumshmentlor a Yipra shall only be J:: 

organ, and not one involving death ( ) , „ rp. 

Xpaslamba* “For a Brihmana, the ohstrnction of the eyesight le 
obstiuctiou of the eyes 13 to be done by tying (n cot ), 
nprootina the receptacle as destruction of a limb has been prohibited 

As L what Im been slated by Saaklia ‘For the members o tne three 
lariius, deprivation of property, sentence of d^th an imp ^ 

lximsh;en; and branding with a mark Cor a Brihmaa, ' that is m regard 
to a pool BrUmana =0 also m regard to a Brdhmana Gaa I ma 
‘ neprivmg him of his functional duty, proolaimmg his crime, banislim , 
and branding, tor one not m Ins element’ Not m Ins element 
moneyless This is m regard to the (offences characterised as the) most 

heinous crimes 

, In regard to the denial of a debt liability and the like 

Maao * ‘ButaKshatriya a ^“5“. “‘towlv 

a fine shall discharge the debt by labour ' I- 

.lowly(b, instalments)' In the case of “'f 

laboi Ja says KStySyana “Upon knowmg that 

to return the debt the king shall make him o work 

making him over to him , if he is unable C ^ M«iiii * also ‘On 

entered in the prison house, excepting a BrUmaua M.a« also On 
women, infant;, men with disorfered mmd,the poor, and the » =k he king 
shall inflict punishment with a whip, a cane or a 

In this way, moreover, ( coiporal punishments ) should be known to 
be five ™ m rtle form of fettering branding impelling work to be done, 
enterme m a prison house and beating Therefore, it should be borne m 
= map He jtotcment The corporal (punishment) is 

Page 125- tenfold’ is indicaUve (only), and not restrictive The 
statement, that ‘Pumshment, however, has been stated 
toheoftwovarietee’ is also md.cat ive , as other varieties have bee n 
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stated Accordingly sluvmg of tlit Iim I biiushmeiit fioin the town, 
hrnndmg on the forehead with 1 mnk of the crime of whidi he 
coinicted an 1 expulsion after inra ling on an ass shall he his punish 
ments ’ ‘His i e of a Brihmana as Brllimani is uuler liscussion here 
5 In tins connection Yajavallcya ’ states the punishment of si aaing in 
the place of killm„ ‘horn Brihmana not the capital punishment (hut) 
shaaing exjulsion frOm the town branding on the forelnnl witli the in irk 
of the crime of winch he was coimctel, aiil paruhng on a donl ey also 

Tims, tor a kslatuya and the others capital punishments onl}, and 
jQ shaving, as It has not lieen slate 1 there as a substitiit Hence also 
Maau^ Slming of the head has been ordained foi a Br Itmani ns a 
( substitute foi ) capital punishment but others inaj suflei capital pnnisii 
ment' i f the implication ts in legar I to the most heinous offences To 
tint effect also Narada * ‘Capital pamshmeiit, confiscation of the entire 
15 property, banisliment from the town, and branding, as a\ell as amputation 
of the offending limb, are (declared to be) the punishments for a S ibasa of 
the highest degree This Ian of punisbraent has been declare i in the Smrtis 
forall (men), excepting a capita? pumshment fora Bribtnana, a BiAhmam 
must not be sentenced to be killed The expression ‘excepting capital 
JO punishment* is implicative of the amputation for a Vipra ‘ The wise 
ne\ er declai e the destruction of a limb for a Vipra b} reason of his 
austerities as also on account of sacrifices a Brabmana is always respected , 
vide this text of Hanla 

Mana^ , however, states a reason for excluding the capital punishment i 
25 ‘No greater crime is known anywhere than slajing a Bnhmana a 
king, therefore must not ei en conceu e in Ins mind the thought of killing 
him” Therefore, although convicted of i Sfahap "itaka of the most serious 
crime, a Bnhmana must not be killed so says Brhaspati ‘ * ‘A Brabmana 
altbouf'h convicted of ^fahdp{ltala shall not suffer capital pumshment ' 

I What then? Anticipating this question immediately after has been 

stated by the Same Author ' ‘ The King may banish him, and cause him 

to be branded and shaved ’ The banishment here is from the country, and 
not from the town (only) As says BaudhSyana » “After having caused 
to be impressed with heated irou on his forehead the mark of the enrae 
i bamshment from tl e r >1 i i e 1 e mo ill ot Kr is lU ng laitioi 

' i ^Niraiaj Cl XIV 0 

8 Notfoi I in Yajnaralkya bitawNarala Cli XIV 10 

9 Ch VIII 319 * XIV 6-0 u Ct VIII 381 
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In regard to the branding, howeaer, a special rule has been stated by 
Nirsda* . “For violating a guru’s bed the mark oE the Eemale organ 
shall be impressed, tor drinking Surl the sign oE a tavern . Eor tbeEt 
however, a dog’s foot shonld be impresssd, and tor killing a Brahmana, ^ 
beadless trunk”. . 

This branding, moreover, shonld not be done in the 
Lshatnyas and t£e others, as says maaSi “In case, of crimes o 
four varieties by a Br ihmana the branding baa een or am » 
violating the gL’s bed, drinking Suri theft, and “'”5 « Br ih^na 
in the case o£ (the members of) the other turnus, however, branding shonld 10 
not be caused m such cases” 

Mhat then shonld be the pnn.shm.nt ? Anticipating this ^estion^ 

saysBrhaspali’ ‘ Those who are convicted of a very scriou 

King should sentence with the capital punishment 

M hen, however, it is not possible to "L 

dime by mfl.cting a capital punishment, then states Mma But jhen 

“„rr«:in>‘Arr'r: 

admmistenng a rej roof with tbe esclamation ^ 

lUna » state, the order of the administration of al these ^ 
first begin bj gentle admonition orally , thereafter ? < J / 
third, Eowever, a fine , 

In reaard to the administering of these sepamtelj Brlaspali Btat« 

rule of aiirnstment thus ’For a petty oltenca Ir;;; r/-. n SljL , 
month the piin.sl.mcnt by a severe reproof m 

for.be m Jhiig, howev er, mintXald 

the King, rn.tinpn fetter, ,|,L sevemll, or all 

beadministereilbj onevv.slon„ro 

together (shoulii be ailmmistereil ) tor one nlio 

pcrpetratctl a heinous sm ^ — — — 
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Special rales as regards elders de 


Likewise, by regard to the person also, an adjustment has been pointed 
out by the Same Author “In the case of friends and the like, one 
should admimster a verbal admonition, the expression Tie’ for the de\out 
involved m disputes, one should punish other men uith a monetary fine 
5 B) the expression* and the Re , are included respectable people, as has 
been stated by the Same Aathor ' * The seniors, the family priests persons 

entitled to respect, one should punish with a verbal admonition only, while 
other men involved in disputes, one may punish with a severe reproof, 
or with a fine”. 

10 As for what has been stated by Sankha, vii * Mot punishable are the 
mother and the father, a student, and the familj priest an ascetic, and a 
hermit, and also those who are endowed with ( good ) birth, actions, Vedic 
study, character, and conduct As also by Kilyanana \iz, “Of the 
Ach^rya, of the father, of the mother, and similarly also of the 
15 b&ndhaioi for au offence by these a pamshment is certainly not ordained 
that 13 intended as negativing a corporal punishment or a fine, and not of 
any penalty whatsoever, as says Maao* ‘A father a teacher, a 
fnend, a mother, a wife, a son or the family priest, is not puuidiable by 
the King if they swerve from their own duty as also Brbaspati ‘ The 
ZO sacrificial priest the family priest, the ministers the sons relations, and 
kindred swerving from their duty should be punished, and should bo 
banished if they commit treason against the King" 

As for the text Gaulama * “Heehould be immuned by the king 
from SIX (kinds of punishment), be must not be killed nor imprisoned, 
23 nor fined, cor exiled nor "biinned, nor censured* , that has a reference * to 
"One avho is well versed in the Vedas, is acquainted with the * world, 
the Vedas and ( their ) Augas, who is skilled m disputations, in histoncal 
studies and the Pur mas, who looks to these ( alone ) and lues according 
to these, who has been sanctified by the forty sicramonts who is devoutly 
go engageil in the threefold performances or m the 'ix, and who is well 
trained in the duties (settled) under the agreement of local usage’. 
Therefore, there is no contradiction with ancient texts 

Kityayana also has stated an immunity from piim«l ment “When 
there is loss of life and an offence has been committeil there slull be no 

i Cb SXmT? 2 Qb Vin 13^ a Ch \m 12 13 
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punishment at all , this law haabeen proclaimed by Bhrgu” Narada, howe\er, 
atites a pnnishmeal bya hilf of the preacribed penaltj “After having 
committed au improper violent act, if a man feels repentance, or voluntarily 
confesses m a Court, for such a one HUE the penalty has been declared’ 
Vjaiaalso “\\ hen oppressed bj adisease, if any one repent and declires 5 
‘never sliall this be repeated by me', for such a one 
Page 127* he (i e the King) shonld declare half tbepanalt^ In 
this respect GaaUma* states an alternative course *‘Ora 
pardon (may be given) under the collcctu e opinion of persons versed m the 
Vedas” ‘Pardon Anujnanam t e after declaring a puniohraent a discharge lO 
Also the Same Aathor* "ajs that a penalty may be imposed winch maybe 
more or less than the prescribed punishment but which is sufficient tocause 
trouble tothecrjminal “They declare that (the word) daniia (chastisement) 

IS derived from chastening (dumandt), therefore he shall chasten who 
are unchastened The meaning is that so much punishment should 15 
be awarded by as much as there woul 1 be brought about a cessation of the 
particular trouble” So also Haau* ‘‘After fully acquainting himself with 
tie motive the time, and the place, and after having considered the capacity 
(of the criminal), and the crime, one should cause punishment to be inflicted 
upon those who hav e incurred It Y»|Ba»#lkfa * also “Having ascertained 20 
the guilt, the place, and the time, as also the capacity, the age, the act, and 
the means also, a punishment should be devised for those who have incurred 
a penalty ” There Mauu * gives an illustration “IVherc any ordinary man 
would be fined a kanhapatia., there the King shill be finel one thousand 
this is the settled rule ’ ‘Ordinary ’ t e a poor man, “King ’ i e one endowed 25 
with affiuence Kslfajana also '‘An offence for which a S'lidra becomes 
amenable to punishment under the law for the same (offence) a double, and 
further doable, sliall fall upon the Kslialriya and the Brihinana ( respecti 
vely) A S'il Ira who has receded from asceticism a id who intently practices 
mpa and Au?rw, the King should puQish that sinner with death, or should 30 
punish him with a double fine Bribatpah also **A man who has incurred 
a capital punishment should be compeffei Co joy a hundred sucarnas , for 

an offence punishable with amputation of a limb a halt (of a hundred), 
if puiiisluble with prongs, half of that Beating, fettering, as also 
disfiguring tins, indeed, is the punishment a slave, not the punishment 35 
of a fine ; so says Brhaspati’ NtrtJa* also “Fines, beginning wiUi a 
s Ch XL53 TcTTuElso 
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^\nea tii term the S^asai 


Mini are tlechreti to amount to no less tliiii one n't ha , those fines nre 
called amounting to no less than a mlsAn which amount to one h)r h'i 
at the most Fines beginning witli no less than a ktinh'ipana, are 
those amounting to no less tlun tottf idr A ipanas , or which begin uuh 
5 twoj and end with eight, or begin with three and end with twelve , those, 
however, winch are Called A<lr«Adpamw all these aie quadruppled ' The 
meaning o£ the words /Idbmetc have been pointed in the Cliapter on Ordeals 
In this connection Kilya^ABa ‘ Whatever fine has been determmeil 
with effort for any offence, it should he understood to be in (terms of) the 
10 panas, and its equivalent to be paid to the King , wheie one-forth or half 
of a m&sha has been prescribed, and whert there is no particular mention 
in such a case a >/«(3«Aa should be taken (as prescribed) Where a fine 
has been expressed in (terms of) m&ihns then it should be understood to 
be in silver .also where vt IS expressed in ir Annfns, the same fine should 
15 be determined as stated before” 


20 


25 


30 


35 


The rules about their quantity, as also their technical terms have been 
pointed out by Maau * “Two hundred and fifty fyanas are declared (to 
be) the first ( or lower ) amercement . five ( hundred ) sliould be know n as 
the mean (middlemost), and one thousand as the highest * This technology 
18 to be followed in the case of first offences In the case, however, of a 


repetition of the offences say YijBsjslkya * “One thousand and ei„htj 
panes 18 the highest amercement {Uttama SAhaaa) , lialf of it is the middle 
(il/nrfAyanin <S?A«ijn), half of tint (again) is declared to be the lowest 
( AdAama ) ” 

Therefore, wlicnever a fine is spoken of as the higliest 
Paof 128* amercement or the like, at all such places, should be 
taken the itirthd/Mnns of that quantity or their 


equivalent in ntsHas and the like. 

The penalty detailed in tins manner is conducive of deliglit to all the 
jieople , so saj s the Same Author * “When applied according to the 
States it ‘'Inddens the whole world, tlie Devas the Asuras, and men , but 
otherwise ^t produces wrath (thiough) thu world’ Also the Same 
Author * declares the censure for one who inflicts a i*enalty m disregard of 
the S'dsfrn, and also the pnise for one ( who acts ) otherwise ‘Hie un- 
mhteous pumsbment, destroys the heaven, fame, and all the world, a proper 
Dumshment, however, procures for the King heaven, glory and victory” 

1 8« obo Narsd* 8 P E VoL XXXIII 7p 231-232. 87-80 . 
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Pmgtnt of the offem bj uvderaans pm, eh, meet 2^ 

Wble those who hate mcorred a pan.sh™.nt b«ome purged rf .hew 
.us by that penalty, so say. N.rada' Thf “en who ha« receu 
puimhment from the Kin„s tor offences pjrtormed mentonous 

heaven tree from sin like virtuous men ^ , , remedy by 

acts Kalyayana also “Purification as declared to be J 

those who know the principles of S Lira penance and pumshme , 

these it IS declared to be o£ two kinds 

Thus about Pnmihment 

Now RetmJ— Pcroarnyay»b 

ThereNa,ada= 'Vith women at night the 

innermost part of a house, with enemies y meamn*’ is 

pletaly entLd into will be subject to a reconsidemtiou 
that any affair decided in regard m women or «.* — s OMU ^e«t, 
liable to be investigated agam on account oE a possibility ^ 

"“'"l^th. same manner an, ' t^aid” a “S 

the influence of passion, hatred or the li e e YaiSavalkya’ Tran 

investigation should be started To that is, 

sactions brought about by force or traadsboaldU upset P" 

that thereafter another transaction should ^ startrf 

So also similarly should be ^ transaction 

of) tbs transacting parties “T” „,u„e or afllicated with 

entered into by a person (who ) frightened or the like, 

disease, or by one in distress ? ’ who has no connection 

will not be npheld as Tre .nc.ndod transactions 

By the expression ^ .agreement entered into by 

directed by old men cric^ously disordered (m mmd etc.) 

an intoxicated person or one , P 

or one wholly dependant, or y ,, „ot valid ho had no 

others as also by one who ha piamtifl or the defendant. 

It: a, aTthatwlnchj^^ 

2 loir I 43 
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dechretl bj those ^^llO know the hw to be inidmissible ’’ HariJa nfso 
“Thit winch Ins Keii prohibited b} the king, or winch by itselE is opposed to 
the interests ol the citizens or oE the whole kingdom, or o£ the constituent 
citizens of the stnte , others also which are opposed to the interests of 
5 a town or vilhge, or to the interests of the people’ m general, all such 
suits ire declared to be inadmissible ” Thus the conclusion to be deduced 
IS that a transaction o£ this character even though completed and 
estabhslied should be upset, and another should be entered into 
pAor 129* 


KstyiyaDa ’ states the distinction between a completed ( Ttrila) and (tint 
10 which is) established *A cause which wis alleged to be 

untrue, (but) has been dechted by the me nbers of the Court to be true is 
(known as) 71ri/n, Completed while that similarl) so declared from the state 
ment of witnesses IS (knonn as) /IniM^A/a tstablished ” The'meaiiing is that 
that which has been ascertained from the stuements of witness is Aiiu^i*hfa 
15 As for what has been slated by Mann’ “Whenever and wherever 
a cause lias been completed and executed also, one should regard that a® 
(Bnally) estabhslied at law, and must not upset it, that should be 
regarded as a general rule merely, and having an application to those which 
have been acquiesced in or wheie there is no other cause for a revision 
20 Hence also Brhaspali * states on exception to it , Even though a 
cause has been definitely decided by the Ktilas or the hk“, but which does 
not create satisfaction, the king may set it on again, if after consideration, 
he finds it to be wrongly decided ’ The meaning is that if a party 
considers a trial to hive been concluded illegally, even though it wns 
25 decided by autlionzel perso is then a retrial should be held 

In such a case, if it is proved that it was wrongly decided, Nsndi ’ 
states a penalty for those who decided the former cause ‘ Where 
however, a cause his been (proved to have been) wrongly decided, the 
members of the Court shall be awarded a fine , for indeed, 

30 without punishment no one sticfce to a proper path ‘ “ Tins 


J Dr Jolly oppwod to tholnterosl of eminent perioni ' 

9 Cited by Nftndnnn on lI»no IX SM jfl »nd STJillX McdhJlittii and IwnlMkn 
1 these ftscniespropeily decided by the KinR** Couria, while SaresjESn Nariyatia 
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When of Oie Ootirt, 


and wilne^ses are punishable 


penalty fertile members oE the Coort only, (mahmg oE 

where the successEol p'^rty bad not en ^^"6 a penalty should 

the) decmon , .t be was rnstrumen^l. then m that 
be for him also. So also B^aspali he 

matter m common with many Bra members of the court who 

should punish along with the sacceM u p i ^ pg^^Uy along with the 
liadbeenCoima(tobe)BOilty’ J''' the ctapter on the 
•nccesstnl party ivlll he only in the mmner su i^^^^^^ ^ ..H„ng, 
penalty for the members oE the nr so wrongly ilecided, the 

however, decided again those ^ , ,„ocesstnl party, should be 

members oE the Court along with * C w, ' decided’, i e owing to 
finel double the amount ' , „,tl, the snccesiEnl party 

the fault of the members oE the Court alon„ 

Where, however, the wrong „, 5 ii°d in accordance with 

witnesses, then the witnesses on y s witnesses , not the 

the rales stated m the chaptei on p ^ moreover, 

successEul party, noi even the mem witnesses, then 

through til. fault of member, of tbs Court, 

these only should be punished and not 

Ibis IS the import dissatisfaction should be 

111 this manner a retrial on accou ^ .emblance ’ of 

ordered when the decision under con i i i.i; „ 

justice When the decision „„d execution ordered in 

Ln isof opinion that the suit once more provided 

a way conlniry to justice be may Contrary ti justice’ i e 

he should py twice the amount a ,, d justice meaning that 

dscided contradiction of the F" * ,t vva, oroperlj deculed 
the party audaciously thm s so a decided wrongly, 

Here, by reason of the improha n y ^ ^ .mdcrtaUn by the 

another decision m the fresh tria a Y.jttavalltya ’ ‘ He who tliiiihs 

partydefealeliiitlieforinersmt , 5^^^^ defeatel in dii- Kiurse of 

tfiathe was not deteatel even coining op I'gam and shoiiM 

\aw, it such a person is deleawi „ manner a rel earing is 

hemad.topayadoiihle(amoantas)h^ 
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Pou'frs n/ the aenntl font for Renew, 


coupled with fine, the authority bein" m the hiti" alone m a Court 
consistinj^ otthe lung 

In a court without the lung, however, the rehearing should he done 
\Mthoata penalt}, the laamgof apcnaltj having to be done by tlie king 
5 alone the second Court must lie higher tlian the first court 

Tlie relative supcnorit} of the membeis of the Court ns deciding 
authorities has been pointed out m the Cliaptci ' ou the ‘Deciding 
authorities If, honever, n doubt is raised that u decision m a kings 
Court was av ronglj dectd<Hl, the rehearing of it shall be m another Court 
10 with a supenor king So also Aoolher Smrii “ W hat has been decided 
bj a king ag-imst the principles of law, through ignorance that also being 
unjustly decided should be subtnitte<l again for a decision 

As for what has been stated by PiUiahlia ' When a cause has been 
decided by (the members of a) ullage, one should „o to the town, for a 
15 cause decidetl b} a Court however, to the king , when 

Page 130* decided bj the King even if wrongl> decided, there 
is no re oj euing of it tliat has a reference where a 
court of a juris Irtion sai>eriof to the first court is not available 

Where however a party has been defeatevl b) Ins own statement there 
20 cannot boarehearingeveiuf asupcriorCourtis available, so sa)8 Nsrada ’ 
‘Of tliose who have lost tiieir cause on account of witnesses or members of 
tbeCourt and it is attacked (as fault) ) tUeie may be a fresh trial foi tho«e 
however wlio have been defeated by their own statements tlie procedure 
of a new trial has not been stated The meaning is that those who lave 
2o been defeateil owing to tlie slateineiits of witnesses or on account of the 
action of the incmbei 8 of the Court themselves a retrial of the cause raa) 
take place when the first decision is attacked The use of the worl 
‘merabeis of the Court is inclusive (by imphaitioii) also of the ministers 
and the like Hence also Manu * ‘AVhethent be a Alimster or the 
30 Chief Julge whoever decides a canse wrongly, that the king should try 
himself, anl also fine him a thomund 

Thus (enls) tl» ( Chapter on) Re heatiof 

Now the Rescission of iraosactieni— KrUmvarUnam 
Th^re Mann * ‘‘A frandolent mortgage or sale a frau lulent gift or 

as accepUncB and (any other taMacti oii) tri ere he detecte f raud, all tha t 
n V 1 Oh IX S34 4 Ch yiit jea 
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itwaltd 


Hi 


» n • i « contact with another B 
one should rescimt ’ Yoga icqmsi lo loan, even though 

property, by taVmg it into one't ’'Adhamamm, ‘mortgaging’,* ' 

mthout a desire to acciuire it as one s » ^-eatin" a charge lo this 
creating a charge, by means gale’ be dissoUed 5 

manner should the (compound word; j,„e 33 or held in posse 

Yama also “Wliatever had been dona^ un transactions 

ssion by force, as also caused to be put own in °jtanu’ Kalyayana 

brought about by force must indeed be upset 80 ^ different 

oho ‘BynnmtoxicatedFerson or J n can never be 10 

intention, whatever bad been donated, or minor tiansacts 

(regarded as) reliable’*. Nirada' also who are weh versed m 

as also one who is not independent, those m ^ ^ 

S Astra declare that as not done in (the eye ® explained 

The minor, and a person not s, bo regarded a 15 

b, tb. Sa„e Aather * “-“I rattamed^ the s-t-tb 

child untiUhe eighth year , a minor, unt t. (period) he is 

year, and he is then also called Pogan< a transactions and as 

(re^rded as) capable of understanding the tra 

independent, if there be no father course, that one 

By this It comes to have been jjgejt so stated b} 

who has a father (living) « not t^ose whose father 

Sankha and Likhila “ Not indepeo , , indicate the mother 
IS hvmg ’ The use of the word father is i be 

also LncealsoNSrada ' ‘ fa Jrre^hed a 25 

(regarded ae) independent, thong « f,tber Ot t e 

ege" ‘tYhile they are living • e * “ L„ty, becanse tbe seed bas 
two (parents) even, the father has grea ^nce of the on ner of the 
been declared to have pre eminence , m me been 

seed, the mother , while m her absence, 3 q 

stated by the Same Author * immediate y a ' (brother) is 

By this it comes to be stated that jg uot that only he is 

also uot independent The Same ut of ^J^^35_3e 
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1 Ch I 39 . .. --la ol Roman Law, under which 

3 W.thlh»maybo c^^«**j!,^torQude»tenat^^t^^^^^ 

when the child waa a more baby, havo 

Ate .igU to capacity «•" 

pro«muj^ but not aa having attoinea y 
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li% ]V/io arp H<V iHilejie Inlf Who mu rcand'^ 

not iiKleptiuIetit who Ina a father, oro inothii oi an elder (but also) “Not 
independent are wotuen, sons, sli%e3 ‘iiul the followers “ ‘Tlie followers’ 
1 e (those who ire) dependent (u|>oii him) for their nnuiteumce 

Hanla 8 . 1)8 that in (re^ml to) pirticuhr tnnsictiona women haie 
5 no mdependenci. “ In regard to i doiution, oi in regard to money, 
and m regard to i religions charity m particuhr, 
Pagi 1 U* whether for acceptance or alienation never shall i 
woman have indejieiidence ” Narada' states others 
who are not independent “All the subjects (people) are not independent, 
10 till, ruler of the land is mdepeiidcnt , not mdependtnt has been declared 
B pupil, while nuUpendence exists in the preceptor.” 

Here, the discussion about indepenilent persons is with a view to 
point out that a transaction entered into by one not independent is to be 
upset by him ( t e. the independent person ) only , hence also KStjayana 
15 “A transaction entered into by one who is not mdepemlcnt, Ins master 
should get rescinded , the other pat ty must not quarrel with the * master, 
except m transactions entered into by the affngbud, or the intoxicated " 
The import is, that as the king alone Ins jurisdiction in regard to transac 
tions entered into by the aUnglited, or the intoxicated, a dispute startcil 
20 by the other party against the master of the affrighted or the intOMcated 
who has upset it, is not absolutely impropei 

Narada * however states an exception, at times, to the upsetting of a 
transaction entered into b) one wbo is not independent These transac 
tioos themselves are valid if the master ratified, or a son m the absence of 
25 the husband or the wife iii the absence of the husband or the son In the 
same way, a transaction entered into by a slave is declared not to be valid, 
excepting under the master’s sanction, a slave is not master of himself 
Also a transaction entered into by a son it it has been without the father s 
desire that also is declared invalid a slave, a son also, these two are equal ’ 

50 The meaning is that tlie resciaion of a transaction entered into by a 
person who is not independent maj be made m a case where there is an 
absence of the consent of those who are independent 

Kalyayana also ” Never do the gift, mortgage, oi sale of fields, 
houses or slaves made by those wbo are not independent attun validity 
35 if they are not approved of ” If, however, approved, they attain validity, 
so says the same aalhor “ All these are certainly co mpetent for the sale 
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and purchase of articles of meichandwe, if lacleed they make these 
transactions with consent”. In the same way, in regard to the sale etc. of 
land etc , brothers etc. appointed by an independent person, although 
tfjemselvs not independent, may have authority ; so says the same Aulhor : 

” In the same way are a brother, a brother’s sou, or a son, in regard 5 
to transactions about land etc. if they are permitted by a senior (member) 
going (abroad)’’. Permitted i. e appointed. 

To that effect also Brhatpati t ^ “ One af^inted by his master to 
look after the income, expendituce, and picservation of his property, and 
after the loans, village, and trade, is called an appointed manager. What- 10 
ever has been transacted by him is valid whether relating to receipts, 
non receipt, expenses or income, and whether it may have been transacted 
at home or abroad. The master must not annul such transactions as 
these”, KeiySyaaa also says that the master mast not rescind a transac- 
tion entered into by an appointed agent * “ Ooe, however, who has been j5 
•.\ppointecl to a business, m tkat matter be is indeed Die master ; bis roaster 
cannot falsify mything made by him ”. 

Similarly, even m the absence of consent or appointment, anything 
done by one not indepeudecl tor the purjiose of the family maintenance, 
the one (who is) independent must not falsify , so says Maou®. “Should go 
c\en a person wholly dependent make a contract for the dehoof of the 
family, the master of the house, whether in Ills own country or abroad, 
must not rescind it” 

Tlie same rule should be observeti (m regard to acts) for removing 
adversity, so ilsoNirada*. “The sages declare that the transactions entered 
into by women are invalid, except m adversity” The use of the word 
noman’ is imhcitiwe, by imphcatioii, of tliose wlio are not independent. 

Thus, moreover, tiie implied meaning is to be deduced that in (times of) 

Rd\ ersit) , even the transactions of those who are not independent are valid 

In this connection, the Sams Aolbsr, states by way of pointing out an 3Q 
exception: “ K<peaalh llic gift, hypothecation op sale 
I'aof 132* of a iionse or field.’ Tlie meaning is that the gift, 
mortgage, or sale of a house or land if made by one 
not mdejtendent are not (regarded as) valid. So has been explained in tlie 
c')mmentar> on it 
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In th« case of the tneapax Who nn tndependeid t 


LiLemse, even by one who is nidcpcndent;, but ^\lio is like a 
dependent, a transaction made does not become \ahd, so sajsNarada.’ 
‘ Tliat also ^\hich an independent person does, who has lost control o\er Ins 
actions, IS declared nn invalid tnnsactioii on account of lus want of 
& independence ’ 

The independents aNo Ime been described b) the Same Author ^ 
‘ Three persons are independent in tins world , a king the Aclnrja, and 
among all the rarnaSf a liotiseholder in his own house when m this normal 
condition, (real)* independence, however, belongs to the eldest, tlio 
10 (right of) seniority is made up of both cnpacitv and age ’ 

By iiying a householder (masculine) the Author points out 
tliat there is no independence (or the lady of ‘the Jiouse ( jrhin ) 
Therefore, although an absence * of independence has been stated to be 
for one who Ins a mother, still (from that) no independence for the mother 
1 S should be mferretl Therefore al^ the validity of a transaction entered into 
by a hushandless woman has been staled to be (established) only by the 
consent of the sons or others 

The meciiung of the expression Prakrim gala * in his normal 
condition,’ Im been expounded by tbe Same Anlhor * ‘ Those ore declared 
20 toliavelost control over their actions (nproXr/m^n^i/) who are actuated 
by love or anger, or tormented (bj an iUn«se), or oppressed by fear or 
misfortune or biassed by friendship or hatred 

A transaction such as the sale of a son or the like is not regarded a^ 
valid even though made byan independent person m possession of his normal 
25 faculties , as m that respect he has no independence , so says KalySyana 
“ The subjection of the son, or of the son and the wife, is onlj 
in regard to the right (of the father or liasbflud) to command but in regard 

to sale as wefl as a gift also, there IS uo (powei of) control of the fatl er 

over the son ' Tlierefore, the import is that a trans iction snch as the 
*0 sale of a son oi the like even though made by one who is independent and 
in possession of his normal faculty, should be rescinded This Ins a 
reference to one who has (only) one son , this (subject) we will discuss m 
the Title ‘Non delivery of what was given ' 

Therefore in regard to trao‘«aetion3 of sale or the like, although made 
5 several times or made by one, or made in regard to one object, as also in 
I Ch I 40 ' 2 ^ I as a Ch I 31 (2) 
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re^rd to a re sale also, a re sale, or the liLe, by rea«on of the absence of 
the power to control does not (finally) hold good , so says YajSavalkya ’ 

“ In all civil disputes regarding property, evidence adduced in support of 
a later transaction preponderates. In the case of a pletlge, a gift, and a 
"ale, however, CMdence in support of the prior transaction preiwnderates ” 5 

Therefore, the import is that a transaction of a later date and the like 
"hould be upset 

Thus ends the chapter on Rescission of TransacliODS 


Notesomc tex’sn J^rdtltff the prop: If olMmon and others — Baladhinanihajinf. 

There Mano ® “ The king shall protect the inherited (and other) jq 
property of a minor, until he Las returnetl * borne (from his tcaclier's 
house) or until he has passed (the age of) minority” ‘Property of a 
minor’ i e. of the inmor's ownership ‘inherited propert),’ i c, 
any pMpertj This has a reference to where there is no rehtiae m 
existence Tliat the use of the word ‘ Minon is intended to indicate (an} ) 15 

one who 19 not competent to protect his own propcrt>, the Sine Aiilhor* 
proceeds to state clearly In like manner care should be taken of (the 
property of) barren women, of a sonless woman of lliosc whose family has 
1 /ecrwiw evtinct, of wiies and irnlons faithful to their lords, and of iromen 
afllictetl with disease ’ ‘Barren • e sterile ‘sonless women, le who»e oq 
sons are not living , ‘ whose family has become extinct 1 e nholutve no 
one on their si le 

Tlic Same Author states the penalty for those who deprive lurren 
women nnd like others of their property ‘While* these are hung 
if any ot tlieir relatives appropriate their projverty a righteous king 05 
!mi«t punish Uic«c}ike thieves" 

(If one also who although he IS coinj'ctent to protect Ins property, 
stdl owing to want of knowlolge of its locition or ■inidar nu"e, hij pro 
j>ert\ lus Ijeeti di«c«ivere»l by anoUier and reportwl to the king, the Kuijr 

fJiool I In annoaacef/ to the peopk's awniMv and kept TO 

Pv r ISt* unler llic protection ofUiekmg, e>8.iys GaaUcu* 

‘ After Inv mg fonu I lost j n>}» rt\ whose otrner u „ot 

I lukii?! 

a l» lb-* etieajMiT wboa llw itaUet rdart* 

«tt'r r mpUt as bll ourM rf ft eJiM ■! Sb« Airftmft at t^• Aett^rjn 
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(known), they Cthe finders) should announce it to the kuij' (3G). The 
king sliall cause it to he proclaimed, and it shall be guarded (by bun) for 
a jcar *’ 

As to what lias been said by Manti ’ “Propeity, tiie owner of wlucli 
5 lus disippeared, the king shall cause to be kept as a deposit for tliree 
}e.irs,”that has i reference to an owner who is probibly in a far 
distant countr} 

The deposit, moreove’*, should be made by the king without an 
intention of mi\ing it with lus own propertj To that effect (sa}s) 
10 also the Same Aulhor * “ Lost property found, when its owner is 

riot known, shall remain with specially appointed officers , if ntij one takes 
It the king shall cause these to be shm by an elephant as thieves ” Property 
winch lus been lost to the ownei, and which has been found b} anotlier 
IS (called) ’ lost property.' ‘B> an elephant * e by a trunked elephant 
la Yajoavalhya ’ states the rule about property lost to the ownei and 
found (by mother) ‘ Lost property when (subsequently) recovered 
should be given by tlie king to the owner ’ The owner nl«o should 
establish his ownership and (then) take It So si)9 Manu * “He who 
says, ‘ This belongs to me, must be examined according the rules , if he 
20 accurately describes the shipe, and the number etc , he (proves himself) as 
the owner, (and) is entitled to (receive) that propert) " Tlie meaning is 
that the peisou who says ‘ it is mine,* such a one when questioned by the 
king’s ofTicers as to at what place, at what time of wliat colour, how 
deposited, of what number, of what incisure was it lost, gu os replies ns to 
Og the siine kind of deposit, and tlie like other details lie ma} takeaway that 
propert} On a discrepancy, however, be will not be proved to be the 
owner and will not be entitleil , this is the import 

On the other hind, foi Ins attempting to wrongfull) obtain tlie 
possession of anothei’s property, he slull be liable to a pumshmeiit, 

Q sosajs the Same Author * “But if he does not icallj know the time 
and the plice wheie it was lost, its colour, slupo and -> 120 , he deserves to 
bepunislKHl with a fine equal (in \ ifuej to if' Abt knowing tlie 
f lets, and (therefore making inconsistent stitements, equil to it,’ ir 
equal to the lost propertj 
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Lven one who gi\ e" consistent replies e\erj-one innst take the lost 
propert} an! recoNered htfore (the e\pir) of) one year only So «ays 
YaiSavalkya ' A thin" which was or stolen, ami which was re 
covered liy the custom officers or by the local watchman, the owner may 
take away within one } ear, (and) after it the king ” In regard to an owner, 
however, who IS at a far distant place Maoo ^ sijs ‘ 11 ithm the period 
of tliree years the owner mat take it away , after that the king may 
take ’’ 


Indeed, this statement that ‘the kmg maj take is contradictory to 
An OnJFCTioN prohibiting the appropriation of another s 

property (The answer is) jcs , and therefore it is, that 
the meaning ot this «hould be understood to be that from a separate place, 
Tee Answer where it was deposited the Ling should take it to his 
own place Therefore, moreoi er, e\ en if the oivner 
turns up after the time limit has exinred, lost property recovered should 


certainly be given to the owner, if it lias been duly established (to be his) 
by regard to its form number etc 

Bat on the other hand, the king should recover some money from 
him for the fault ot transgressing the limit To that effect also the Saoe 
Author * ^fow the king nuy take one sixth part from the property 
lost and recoveretl or a tenth or a twelfth bearing m mini the rule of 

rood men. By the word ‘ now d/An is expressed the interval of time 

of the appearance of the ow iier after the lapse of the prescribed I rriit. JN, 
raU oE aaiu.tment to U undtWooJ .ElooM be that .t the delay be t,, , 

:Wc:^anJ^elay, a twdE.h (nn eboold be Ule,, 

As to ohat has been >t3te.l by Gaatsna AEterw»j, ^ 

bndef one-Eoorth to the Ung the re„n,nder, that role .hoolj ^ 

^1 ’ ,F an owner who lias transgressed the limit, and 
m ^ ,»,ruhe.E It honeter the o„e , ^ Jas 

'“'“®"rtt,'tn.utedbyY.,..rJkT. ’ In tie,, 

will, a .m le h lA ^ ^ or a con on I a Eoorth a„,j 

r-bJo'' that las been sutolj^"^^ or 3a 

“ ‘ ^ Ch 3 Ub =0 to 

1 book II. n= 

s Ci IS as e 


5 


10 


15 


20 



248 Httles in reg<trd to timtnah Dvawe~lrot'<! 

regard to ‘iniinals with 'i single hoof and the hU, and m mociilicatioii of 
the rule stated bj Manu regarding the recovering of a sixth share or the 
like B) others however, it has been stated to be by «a} of H}ing down 
a rule of pa) ment to the finder in the case of single hoofed uiimals and 
0 the like. 

Page 134* 

Inregird to a treasure trove lost and recoven-d, Manu ' states i 
special rule From that man who shall truly say with respect to a 
treasure trove, * this belongs to me/ the king may take ont sixth, or a one 
twelfth part, but it he falsely says so, he shall be fined m one eighth of 
10 the property" The meaning is (when he says) it is mine since it had 
been deposited by me or my ancestors/ this lie should establish b) facts 
as true such as by means of the evidence consistent with its form, 
number etc 

Here, the rule of Adjustment should be understood to be that vv hen 
13 the owner is devoid of any qualifications he should take a one'Sixth, but 
wUeu he » duly qualified, one twelfth , likewise when howeset, the ovstier 
of the treasure is a learned Brihmana, nothing whatever should be given to 
the king , so says the Same Author * “ IVlieu, howei er, a learned 
Brihmana finds a treasure deposited before, he may even take it in entiret) , 
20 for, indeed, lie is tlie master of the whole ’ ‘ Deposited before/ t e 

deposited by Ins father or the like 

The use of the word ‘learned’ is indicative of the six * ( Linds of ) 
privileges also Hence also Vasuhlba* “If a Bnhinana finds it, (then 
if he be observing tbe six fold duties, he may take the whole” ‘Six-fold 
25 duties’ I e offering a sacrifice etc 

As to what, moreover, has been stated by Manu* The Jung 
obtains one half of ancient hoards and metals (found) in tlic ground, b) 
reason of (his giving) protection, ( and ) mdeeil (because) he is the lord of 
the soil”, that has a reference to the treasure found by a Brilhmana of tlie 
U atorestaled qvalificatvaM, whwe no wwtswvy of tlve owpac is v-xadabU 
since the word ‘anaent’ lias been used 
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As for ■ftbat has been stated by Vasishtha * “When one happens to 
find a treasure, (the owner of which la) not known, the Ling should take 
that after giving a sixth part to the finder’ , that has a reference to a 
finder de\ Old of the aforestated qualifications Hence also Yajnavalkya* 

‘If a treasuretrove is found by any other, the Ling should take a sixth 5 
part if however, the informanon is not given (by the finder), and be is 
found out, the finder should be made to pay a fine ’ The meaning of the 
first half IS that the Ling sliould take a one-six h part from a finder of a 
treasure who is other than a Brahmana duly qualified by learning and by 
the j erformance of the six-fold duties , the meaning of the latter ’ half is 10 
that from the man who attempted to cheat in regard to the found treasure 
the entire treasure should be taken, and a fine also according in his 
capacity 

Menu * states a rule when the King himself is the finder ‘ hen 
the Ling finds a treasure of gold cancealed in the ground let him give one 15 
lialE to Bmhmanas, and place the other half m bis treasury ” If, honever, 
the treasure be his own ‘ he should place it in its entirety m his treasury 
since GanUma * has stated ‘ A treasure-trove is the Ling e property 
Asregardsproperty taken away by robbers, (a rule) has been statetl 
by the Same Author * himself Uavmo recovered property stolen by the 20 
thieves 1 e shall return it to the owner, or he should pay (its value) out of 
lus treasury When he is unable to comply with the first aUernatne, 
(tlien) IS the second alternative As says Vjaia ‘When, however a Lm'» 

IS \mal\c to restorv property taken away by robbers, tliat indee<l should 
l>e pai 1 from ins own treasurv by a King who is unable (to restore ) 2o 

Thus the ieiU relating to the property of oaors and (he like 


kftcr ha> mg readied the Iienatiful crescent hjjt of De^-a spruii' 
from Kesava the Sun the |>eaccful leader of the twice born may the 
l»eople (be able to) to do all the proceedings at law in peace 

Tims is conclulwl the lir«t Part m tlie Vyayahara Lfl,n la of the gQ 
SmrlKhandrika’ toinj)0««l by YAyftika DevanijahhaHa the Simayiji , the 
son of Keiavaditya Bhattopadbyaya, the accomplished scholar in all lores 
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of Confm/s 


In tins part tlie folloTTing IS the l»sl of contenU in successne order t 
(1) Con'sidention of tlje nature of Vja\ahlra (2) Consideration of the 
eighteen titles (3) Divisions of Vyaxah'lri (1) Determination of 
the deciding authority (5) The Ian Court (fi) Tlie Ian regarding 
5 Trials (7) I^w of Arrest (8) Commencement of tlie proceedings at Lan- 
(9) Tlie Plaint, the Answer, and the subject under dispute (10) Tlie 
Part relating to the burden of proof, cMdence, documents (11) Test of 
documents (12) Di«ciission of the law of possession (13) Cliaracteristics 
of witnesses (14) Kinds of witnesses (15) Persons incompetent 

10 to be witnesses, and their aarieties (1C) The evhibition of 

witnesses. (17) Testing of Witnesses (18) The law regarding the 

charging of witnesses (19) The rule regarding the questioning 
of witnesses (20) The examination of witnesses (21) Rule 

regirding the dcjiosition of Witnesses (22) Tea.ts relating to 
15 witnesses (23) Where witnesses are not necessary. (24) Consideration 
about ord-nls (25) Texts bearing on petty and serious charges 

(20) Adjustment of ordeals by regard to the amount (27) Ordeals by 
regard to the Caste of the disputants (28) Orleals according to 

the seasons (29) Places for ordeals (30) Preparation of the balance 
OQ (31) Law common to all the ordeals (32) Putting np the balance. 
(33) Procedure regarding fire (34) Rnleabout Ko-a (3j) Rulealxiut rice 
(3G) About Heateil (37) About the ploughshare (3S) Alx)ut 

Dliarma (39) Procedure about the deasion&c (40) About punishment 
(41) Retrial (42) Renew (13) Aliout the property of minors 
nj Tims 111 the SorUchandrika m the Vyavaharakinda m its Firsl Pari, Ihe 

bsl of Conltnls lu order, w finslied. 
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